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ATTEMPTS TO EXPAND PUBLIC NUISANCE LAWS TO REACH PRODUCTS
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name a few. If public nuisance law
applies to products, these and other
manufacturers may face potential liability for subsequent misuse of products
by third parties with whom they have
no relationship and over whom they
have no control, simply because they
lawfully placed their products into the
stream of commerce, and the product,
through misuse or other wise, caused
government entities to incur greater
public ser vice expenditures.
Equally disturbing are plaintiffs’
efforts to modify traditional elements
of public nuisance law to facilitate its
broad application to products. For
example, plaintiffs in the various suits
often contend that, although public nuisance is a tort, it should not be limited
by the absence of wrongdoing or traditional tort notions such as proximate
cause. As plaintiffs formulate it, even
a law-abiding manufacturer of a lawful
product sold, traded-in and re-sold
repeatedly as a used product, until it
finds its way into inappropriate hands
and is misused to cause public harm, is
nevertheless responsible for the resulting public nuisance — regardless of
the remoteness of the manufacturer’s
conduct to the ultimate misuse of the
product and the absence of wrongdoing by the manufacturer. After all, the
plaintiffs often argue in these types
of suits, the principal purpose of a
public nuisance action is to abate the
nuisance, regardless of fault.

The Right Approach

It is ill-advised to seek to apply
public nuisance law to products. Injuries caused by products are properly addressed through other tor t
law. Applying public nuisance law to
products would create the potential for
absolute and almost limitless liability.
Historically, public nuisance law
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has not become the feared monster
devouring the entire law of tor ts
because it has operated within wellrecognized limits. These limits should
not be lightly discarded, including
notions of proximate and producing
cause, remoteness and wrongdoing.
Other wise, manufacturers may face
liability for public nuisances that arise
long after the product is sold and long
after control of the product ceases.
Historical restrictions of the public
nuisance doctrine to actions involving
statutor y violations or the possession or use of real property make
good sense because there, unlike in
products cases, the public nuisances
are clearly within the violator’s or
property owner’s control when the
nuisance is created. An expanded
public nuisance cause of action also
raises due-process and other consti-

tutional issues, particularly if wielded
as a weapon by government entities to
extract reimbursement of government
expenditures.
Thankfully, a number of courts,
such as the Supreme Court of the State
of New York, Appellate Division, have
recognized the import of plaintiffs’
arguments and rejected ef for ts to
broaden public nuisance laws to reach
products. For example, in the firearms
litigation, numerous state and federal
courts throughout the countr y have
dismissed plaintiffs’ public nuisance
claims.
While substantial progress has
been made in defeating the effort to
expand public nuisance law to products, the war is not over. A number of
federal and state appeals court cases
are pending. Practitioners on both
sides of the “v.” and in-house counsel

should be alert to future developments
in this battle over the scope and reach
of public nuisance law as it may have a
profound effect on their clients.
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