
Does the U.S. Business 
produce, design, test, 
manufacture, fabricate, or 
develop "critical technology*?" 

Does the "critical technology" 
require a "U.S. regulatory 
authorization" to the country 
of either (i) Foreign Person; or 
(ii) any shareholder or group 
of related shareholders with a 
25% interest or more in the 
Foreign Person? 

Is the Foreign Person eligible 
to use any of the license 
exceptions below with regard  
to the "critical technology?"

• 740.13 

• 740.17(b)

• 740.20(c)(1)

*Critical Technology includes:

• Defense articles or defense services controlled by the International Traffic  
in Arms Regulations;

• Items controlled by the Export Administration Regulations for reasons 
relating to national security, chemical and biological weapons proliferation, 
nuclear nonproliferation, missile technology, or for reasons relating to 
regional stability or surreptitious listening;

• Certain specially designed and prepared nuclear equipment, parts and 
components, materials, software, and technology;

• Certain nuclear facilities, equipment, and material;

• Select agents and toxins; and

• Emerging or foundational technologies controlled pursuant to section 1758 
of the Export Control Act of 2018.
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Will the Foreign Person "control" 
the U.S. Business?
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Will the Foreign Person acquire:

• Access to non-public technical 
information

• Membership or observer 
rights on the board of 
directors

• Involvement in substantive 
decision making of U.S. 
business regarding critical 
technology; or 

• Any other special rights?

OR
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Is the Foreign Person an 
"excepted foreign investor,"  
or subject to a FOCI agreement 
that operates under a valid 
facility security clearance? 


