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The federal regulatory process for reviewing

and approving proposed bank mergers has re-

cently come under close examination from a

number of regulatory angles. From the bank regu-

lators,1 to federal legislators,2 to the Antitrust

Division of the United States Department of

Justice (“DOJ”),3 regulators are focused on the

bank merger process. The recent attention

strongly suggests the bank merger review process

may become more onerous, and that material

changes to formal guidance may also be

forthcoming.

Bank merger review under the current process

requires the general review and approval of the

applicable bank regulator or regulators and a

specific review of the competitive effects of the

proposed merger from the DOJ. Significant bank

mergers in recent times have been fraught with

hurdles, including, since the passage of the Dodd-

Frank Act, a requirement that bank regulators, as

part of their review process, consider the “stabil-

ity of the United States banking or financial

system.”4 The difficulties in this aspect of the

review process may be compounded going for-

ward by members of the executive and legislative

branches, in addition to independent regulatory

agencies, seeking to enhance the review process.5

Most recently, Jonathan Kanter, Assistant At-

torney General of the Antitrust Division of the

DOJ, foreshadowed DOJ’s widening approach to

bank mergers, considering multiple new factors

that may be present in a given merger transaction,

to account for purported new market realities

within the industry.6 Although not formal, the

articulated approach represents a significant

departure from past analyses, which limited their

focus to deposit concentration and branch loca-

tion overlaps. Likely more than a coincidence,

some of Kanter’s comments correspond to the

DOJ and Federal Trade Commission’s most recent

issuance of their Draft Merger Guidelines, pub-

lished on July 19, 2023, and as of the time of this

writing, open to public comment. Neither Kant-

er’s comments, nor the Draft Merger Guidelines

have been solidified yet in revised regulatory

guidelines or been tested in a court of law, but

they do provide insight to future agency approach.

As discussed further below, bank M&A activ-

ity may confront additional regulatory hurdles,

and longer deal timelines, as DOJ considers ad-

The M&A LawyerJuly/August 2023 | Volume 27 | Issue 7

24 K 2023 Thomson Reuters



ditional factors to decide whether a proposed

merger will substantially lessen competition. A

key question going forward is the extent to which

DOJ will examine the complexity and offerings

of each financial institution as individual markets,

subjecting the transaction to various “veto points”

—i.e., reasons to challenge a deal—or if DOJ will

consider those offerings collectively, in light of

bank stability to ensure economic stability, as a

whole.

The DOJ’s Position

In a much-anticipated speech at the Brookings

Institution, DOJ repositioned its stance on bank

merger reviews since it sought public comment

on potential revisions to the 1995 Bank Merger

Guidelines in 2021.7 Acknowledging the special

role Federal banking agencies have in bank merg-

ers, DOJ reaffirmed it would take a robust ap-

proach to its competition review consistent with

U.S. v. Philadelphia National Bank.8 The

message: DOJ can and will challenge bank merg-

ers it alleges to be anticompetitive even if federal

bank regulators otherwise approve the

transaction.

This revised approach includes analyzing bank

M&A deals in ways that reflect DOJ’s view of

“market realities:” Analysis of local branch of-

fices no longer suffices as a means to maintain the

“benefits of competition.” Rather, DOJ will evalu-

ate a broader range of competitive factors includ-

ing “fees, interest rates, branch locations, product

variety, network effects, interoperability, and

customer service,” in addition to looking at de-

posit share by geography and branch overlap. It is

unclear if each of these facets will be considered

separate markets or viewed holistically, and it

likely will take time for DOJ to fully evaluate how

these factors related to each other. These develop-

ments also likely will lead to more investigations,

greater deal time, and the production of additional

data, and documents.

The DOJ did not indicate if it would conduct

any review of the financial stability impact of a

proposed merger. Financial stability is a specific

statutory factor that the Federal banking agencies

must consider under the Bank Merger Act. Banks

have been concerned DOJ might insert itself into

that issue. Enhanced DOJ scrutiny of bank M&A

activity could complicate efforts by banks to

achieve greater operational efficiencies and to

shore up capital levels through acquisition. Bank

M&A is a common strategy for addressing capital

deficiencies or enhancing performance, particu-

larly among smaller banks. For midsize and

regional banks facing new regulatory require-

ments akin to the requirements imposed on the

largest banks, such limitations and frictions on

bank M&A could prevent them from achieving

the economies of scale needed to afford such

regulation and compete with larger banks. Anti-

trust agencies may be less likely to credit scale-

and-scope arguments, e.g., the transaction en-

hances the merging parties’ ability to compete.

However, there is a possibility that DOJ consider

those arguments in light of the banking industry

and the impact on the global economy, before

determining how to analyze potential anticom-

petitive effects.

This industry has experienced recent turmoil.

DOJ has yet to show its hand and formalize

revised banking guidelines to assist with planning

and preparation of potential regulatory investiga-

tions following a merger filings. The recently is-

sued Draft Merger Guidelines speak in generali-

ties and are not meant to highlight how the

banking industry (or any industry) may be differ-
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ent from other sectors. However, DOJ may pro-

vide additional transparency through advisory

opinions and updating the bank merger

guidelines. In the meantime, banks with DOJ

merger investigations should expect DOJ to issue

expanded data and document requests consistent

with its expanded competitive factors review.

Financial Stability Considerations Within
the Broader Bank Regulators’ Review

Following the 2008 financial crisis, Congress

charged the Federal banking agencies with con-

sidering financial stability risks in the context of

bank M&A.9 Therefore, as a statutory matter, the

requirement to review the effects of a proposed

bank merger on financial stability rests with the

bank regulator.10 However, the DOJ speech hints

at the possibility that the DOJ may also consider

factors related to, if not exactly overlapping with,

the banking agencies’ mandate to consider finan-

cial stability. Although DOJ’s speech did not

expressly state that the DOJ would conduct a

review of the financial stability impact of a pro-

posed merger, the DOJ may find a way to indi-

rectly address this issue or at least weigh in on it

under the cover of its expanded competitive fac-

tors review. “[C]ompetition [may] manifest[]

itself” through “network effects” and “interoper-

ability,” among other things. DOJ may argue

those factors are relevant to financial stability.

Even if review of financial stability effects of a

proposed merger stays entirely with the bank

regulators, critics of past bank M&A policy have

argued that the Federal banking agencies have

failed to develop a robust approach to financial

stability and are reaching outcomes (i.e., approv-

ing mergers) inconsistent with financial stability

considerations. More specifically, those critics

argue that consolidation creates more “too-big-

to-fail” institutions, allegedly posing additional

risks to financial stability. They also argue the

Federal banking agencies’ current approach to as-

sessing financial stability risks of a proposed

merger lacks analytical rigor.11

But critics of bank M&A activity misread the

Federal banking agencies’ statutory financial

stability mandate. Congress charged the Federal

banking agencies with considering risks to the

stability of the U.S. banking or financial system.

It did not charge them with merely reviewing the

systemic risk profile of the resulting bank and

denying the proposed merger if the systemic risk

profile increases or exceeds some arbitrary mea-

sure of systemic risk in a vacuum. Although that

analysis is part of the financial stability mandate,

it is not sufficient given the system’s dynamism

and the interplay between and among banks. The

resulting bank’s systemic risk profile does not

necessarily reflect, and is not the same as, the

system’s risk profile as a whole. Federal banking

agencies need to be mindful of the overall struc-

ture of the banking system, including the distri-

bution of banks within it, and banks’ role within

the larger financial system over which the Federal

banking agencies have limited to no control but

with which banks may compete.12

Prohibiting bank mergers merely preserves the

status quo structure of the banking system and

any of its existing structural shortcomings while

failing to acknowledge the dynamic relationship

between the banking system and the larger finan-

cial system of which it is part. Implicitly a de

facto, categorical, “no merger” rule assumes the

status quo is optimal or is at least preferable to

alternatives. There is insufficient empirical evi-

dence in favor of the status quo to make that

assumption.
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Critics also fail to consider the circumstances

in which M&A activity reduces financial stability

risks. To the extent the Federal banking agencies

have concerns about the resolvability of U.S.

global systemically important banks (“G-SIBs”),

they may not want to impede the growth of more

regional and super-regional banks that could cred-

ibly assume portions of the businesses of a G-SIB

or other large bank in the event of its failure or

other need to divest portions of it businesses.13

Likewise, allowing the growth of G-SIB alterna-

tives also helps address substitutability concerns

by increasing the likelihood that specific financial

services and products (e.g., tri-party repo, certain

debt underwriting, etc.) will not be solely avail-

able through G-SIBs—or worse, solely through

one or two G-SIBs. A U.S. banking system with

more regional banks and some fluidity among the

heretofore frozen G-SIB ranks may increase

financial stability of the system as a whole, re-

gardless of changes in the systemic risk profiles

of any individual bank. This is something Federal

banking regulators may consider.

Nor are the positive impacts of bank M&A on

financial stability limited to larger banks. Bank

M&A is a useful and necessary option for the

Federal banking agencies in dealing with under-

capitalized or otherwise troubled banks of all

sizes, as recent bank failures have demonstrated.14

Federal banking agencies may prefer allowing

healthy banks voluntarily to acquire troubled

banks (and optimizing available regulatory capital

in the system) before those troubled banks reach

the point of failure, requiring the FDIC to engage

in emergency bank M&A, to invoking extraordi-

nary government action (like guaranteeing unin-

sured deposits) or precipitating widespread bank

failures.15 While it’s unclear how the DOJ will

approach bank merger reviews, Federal banking

agencies should avoid any semblance of a de facto

moratorium on bank M&A, as it does nothing to

reduce the financial stability risks that some com-

menters have alleged exist and it could preclude

the Federal banking agencies from utilizing a key

option in times of financial stress.

Conclusion

From here, how DOJ implements its expanded

review, and what deference it will provide, if any,

to the Federal banking agencies charged with

reviewing financial stability under the Bank

Merger Act will matter most. It is not clear

whether the critics of the current bank merger pro-

cess will succeed in making bank mergers more

difficult within the existing portion of the merger

review process that takes place within the Federal

banking agencies. But whatever changes do come

that make bank mergers more difficult, they may

have unintended and negative consequences for

financial stability and the structure of the financial

services industry. Critics would do well to con-

sider those consequences.

The views and opinions set forth herein are the

personal views or opinions of the authors; they

do not necessarily reflect views or opinions of the

law firm with which they are associated.
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