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In the latest example of aggressive—but
unsuccessful—Biden Administration antitrust
enforcement, the Federal Trade Commission
(“FTC”) failed to obtain a preliminary injunc-
tion in federal court that would have barred
Meta Platforms, Inc. from acquiring virtual
reality (“VR”) fitness app developer Within
Unlimited, Inc., pending the outcome of an
administrative hearing on the merits. Follow-
ing the loss and public speculation that the
FTC would continue to pursue the case in its
administrative court, the FTC withdrew its
administrative complaint, consistent with past
practice. Historically, most antitrust M&A
challenges involve companies that currently
compete in the same market. Here, the FTC
challenged Meta’s acquisition not because it
competed with Within, but because it was al-
legedly a potential competitor to Within.

Antitrust enforcers globally, particularly in
the U.S., have spilled much ink about chal-
lenging deals involving potential competitors.
For example, in an early memo to staff, the
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then-new FTC Chair urged staff to be
“forward-looking in anticipating problems
. . especially attentive to next-generation
technologies, innovations, and nascent indus-
tries across sectors.”! Likewise, in announc-
ing revisions to their merger guidelines, the
DOJ and the FTC called for input on “threats
to potential and nascent competition” which
“may be key sources of innovation and
competition.””? The enforcers have settled and
litigated potential competition cases t0o.® For
example, during the Obama Administration,
the FTC litigated and lost its challenge to
STERIS’ acquisition of Synergy Health. Dur-
ing the Trump Administration, the DOJ liti-
gated and lost its effort to block Sabre’s
acquisition of Farelogix and filed a complaint
challenging Visa’s acquisition of Plaid, which
prompted the parties to abandon the deal.

A common concern that we hear from busi-
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ness about potential competition theories relates to
the predictability of enforcement. Setting aside
investigations of consummated transactions, which
are relatively infrequent, merger enforcement already
requires using a crystal ball and predicting likely
competitive effects resulting from a transaction. That
is hard enough when evaluating deals involving cur-
rent competitors; it is considerably more challenging
when one of the merging parties is not even an active
market participant. Potential competition concerns
can seem esoteric, random, or unfair, when compared
to the guidance, precedent, and economics present in
traditional horizontal competition matters. This
article summarizes the FTC’s challenge and the
court’s decision to Meta/Within, and provides key les-
sons from that decision and other recent potential
competition cases.

The FTC’s Challenge to Meta/Within

In October 2021, technology and social media
company Meta, formerly known as Facebook, agreed
to acquire VR fitness app developer Within. Within’s
flagship product is a subscription-based VR fitness
service called Supernatural. Supernatural allows us-
ers with VR headsets and handheld controllers to par-
ticipate in a wide range of daily workouts using VR
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simulations of activities like aerobic boxing and
meditation. By acquiring Within, Meta would add Su-
pernatural to the lineup of apps in its Quest Store, the
app store for Meta’s Quest line of VR headsets and
controllers. At the time, Meta did not have a VR fit-
ness app of its own. Meta did, however, have an app
called Beat Saber, a rhythm-based VR game where
players use virtual swords to slash waves of oncom-
ing blocks in time with music.

In July 2022, the FTC filed a complaint in the U.S.
District Court for the Northern District of California
seeking a preliminary injunction to block the pro-
posed transaction. The FTC’s initial complaint ad-
vanced claims in two markets. First, Meta and Within
were direct rivals in a market that included both
dedicated fitness apps like Within’s Supernatural and
apps with an incidental fitness benefit like Meta’s
Beat Saber (the “VR Fitness App” market). Second,
the FTC alleged that Meta was a potential competitor
to Within in a VR dedicated fitness app market (the
“VR Dedicated Fitness App” market) under two theo-
ries of harm, “actual potential competition” and
“perceived potential competition.” No doubt con-
cerned about reconciling those two markets, the FTC

abandoned its “current competition” theory,* proceed-
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ing only under its “potential competition” theories in
the VR Dedicated Fitness App market.

The FTC alleged that Meta held a leading position
and invested heavily in VR equipment and app devel-
opment, and that it was “reasonably probable” Meta
would have entered the VR Dedicated Fitness App
market absent the proposed acquisition of Within. As
support for that contention, the agency pointed to
Meta’s “economic characteristics, size, resources,
capabilities, advantages, and incentives” to enter,
along with assertions that Meta had “seriously consid-

ered doing s0.”®

Actual Potential Competition Theory

Under this theory, harm occurs in a concentrated
market if a competitor likely would have entered
absent an acquisition.® A plaintiff must show that (1)
it would be feasible for the potential entrant to enter
the market, and (2) a “substantial likelihood of
ultimately producing deconcentration of that market

or other significant procompetitive effects.””

Perceived Potential Competition

Under this theory, an acquisition harms competi-
tion in a concentrated market because the deal elimi-
nates the threat of potential entry in the future, which
operates as a current competitive constraint. A plain-
tiff must show that (1) the potential entrant has
“characteristics, capabilities, and economic incentive
to render it a perceived potential de novo entrant,”
and (2) the potential entrant’s “premerger presence
on the fringe of the target market in fact tempered
oligopolistic behavior on the part of existing partici-

pants in that market.”®

The Court’s Decision

Following a seven-day evidentiary hearing, the
court denied the FTC’s request for a preliminary
injunction. The court agreed with the FTC’s relevant
market definition, “VR dedicated fitness apps in the
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United States,” but it held that the FTC’s evidence
failed under both potential competition theories.

Actual Potential Competition

The court examined both objective evidence—
whether it was “reasonably probable” that Meta
would have entered the VR Dedicated Fitness App
market de novo—and subjective evidence about
Meta’s business plans.

With respect to objective evidence, the court evalu-
ated Meta’s financial resources, engineering expertise,
competence and experience with fitness and workout
content, video and studio production capabilities, and
Meta’s incentives arising from users, growth, hard-
ware integration, and profitability. Despite acknowl-
edging Meta’s financial resources and engineering
and VR capabilities, the court found that Meta
“lack[ed] the capability to create fitness and workout
content, a necessity for any fitness product or
market.”®

With respect to subjective evidence, the court
referred primarily to Meta’s contemporaneous busi-
ness documents, giving “little weight to subjective
evidence and statements provided by Meta employ-
ees during the course of the litigation.”® Notwith-
standing that caveat, the court concluded that the evi-
dence failed to show Meta was likely to enter de novo,
rather than by acquisition. Meta “had consciously
considered and appeared doubtful of the proposition
to build its own independent VR fitness app.”"" To
enter, the documents showed that Meta would have to
“build new kinds of expertise at the intersection of
software, instructor-led fitness, music, media,” but
there was a lack of contemporaneous documents
evidencing attempts to do so. The court also criticized
the FTC’s lack of evidence “addressing the actual
means of entry that Meta considered.” It was not suf-
ficient for the FTC to speculate that Meta had the re-
sources of a large company and incentives to over-
come its lack of fitness experience or content creation
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by hiring experts. Where, as here, the objective evi-
dence about entry is “weak or inconclusive,” “the
FTC must offer some feasible and “reasonably prob-
able path to de novo entry.”"?

The court found no persuasive evidence in Meta’s
documents that Meta planned de novo entry. The
FTC’s “main theory” was that Meta could have
entered by expanding Beat Saber into a VR Dedicated
Fitness App in partnership with Peloton, a company
that sells exercise equipment with internet-connected
touchscreens, including streaming and on-demand fit-
ness content. Meta’s Beat Saber/Peloton partnership
documents, however, did not support the FTC’s the-
ory because the contours of the partnership were not
defined, and the proposal did not have “uniform or
even widespread support” among Meta’s VR leaders.
The court also noted the “dearth of contemporaneous
internal discussions” about the partnership, that Meta
sought but never hired a contractor to study the
partnership, and there were “two months of inactiv-
ity” between the last communication about the part-
nership and Meta’s pursuit of Within. All of that sug-
gested that Meta did not have a realistic plan to enter
the VR Dedicated Fitness App market via a partner-
ship with Peloton.

Perceived Potential Competition

The court found the same evidence described
above to be insufficient to support the FTC’s per-
ceived potential competition theory of harm. Al-
though the court’s decision is heavily redacted, it
concluded that the objective evidence did not support
a “reasonable probability” that firms perceived Meta
as a potential entrant. The court also concluded that
there is “no direct or circumstantial evidence to sug-
gest that Meta’s presence did in fact temper oligopo-
listic behavior or result in any other procompetitive
benefits.”3

Lessons from the FTC’s Potential
Competition Matters

Below, we catalog the circumstances that prompted
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the enforcers’ recent potential competition challenges.
The presence of one or more of those factors does not
necessarily mean the DOJ or the FTC will investigate
or challenge a transaction. Instead, the lessons are
intended to help M&A advisors identify and distin-
guish which deals involving a potential competitor
are more or less likely attract scrutiny from antitrust
enforcers. It is often said that antitrust cases are fact
specific. That is particularly true of deals involving
potential competition.

1. The Parties Operate in Adjacent Markets.

In most potential competition cases, the buyer and
the target have operated in adjacent markets. The
enforcers have argued that companies in neighboring
markets are best positioned to enter, drawing on exist-
ing physical and intangible assets such as machinery,
plants, technical know-how, customer relationships,
and marketplace knowledge, among others. Relat-
edly, the enforcers might be more likely to identify a
potential competition issue if the target’s business
would fill a gap in the buyer’s product portfolio.

2. One of the Parties Has a High Share in a Mar-
ket with Few Competitors.

Potential competition cases typically involve a
“market” in which one party’s share is high, there are
few other competitors in the market (high market
concentration), and the market has remained stable
over many years. For example, in the DOJ’s challenge
to Visa’s acquisition of Plaid, the government alleged
that Visa’s market share was a “durable” 70% and its
main rival “neither gained significant share from Visa

nor restrained Visa’s monopoly.”*

3. The Potential Competitor Has a “Unique” Asset.

Enforcers often allege that a potential competitor
has a specialized asset such as key technology, intel-
lectual property, a uniquely loyal customer base, data,
or input or distribution relationships that make it a
threat to a dominant incumbent. For example, in its
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2013 challenge to Nielsen’s acquisition of Arbitron,
the FTC alleged that the parties were the “best-
positioned firms to develop (or partner with others to
develop) a national syndicated cross-platform audi-
ence measurement service because only Nielsen and
Arbitron maintain large, representative panels capable
of measuring television with the required individual-
level demographics, the data source preferred by
advertisers and media companies.”® The FTC also
maintained that Nielsen and Arbitron had important
audience measurement technologies that other com-
panies lacked.®

In Visa/Plaid, the DOJ alleged that Visa’s “exten-
sive network” of merchants and consumers was hard
to duplicate, making de novo entry time-consuming
and costly.'” Without the deal, the government
claimed that Plaid planned to leverage connections
with 11,000 financial institutions and 200 million
consumer bank accounts to overcome purported entry

13

barriers and challenge Visa’s “monopoly” in online

debit services.'®

In the DOJ challenge to Sabre’s acquisition of
Farelogix, it alleged that Sabre was the largest pro-
vider of booking services to airlines and used “con-
tractual and technical barriers” to prevent entry.'® The
DOJ alleged that Sabre’s contracts prevented airlines
from offering special fares through other booking ser-
vices distributors, among other terms.2’ The DOJ
argued that, unlike other firms, Farelogix was suc-
cessful in overcoming that impediment because its
technology allowed airlines to bypass traditional
booking services to connect directly to travel
agencies.?!

4. The Company Has Taken Concrete Steps To-
wards Probable Entry.

The U.S. enforcers have long challenged deals
involving potential competition, but the status of the
potential competitor’s entry has varied from theoreti-
cal planning to more concrete and substantial prog-
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ress toward entry. In the latter type of challenge, in
2013, the FTC challenged (and settled via divestiture)
Pinnacle Entertainment’s acquisition of Ameristar
Casinos because Ameristar had started construction
on a casino adjacent to a Pinnacle casino. In another
example, the FTC challenged an acquisition of a
target battery manufacturer that was preparing to
enter several markets by testing its products with and
marketing to customers.?? In one market, the agency
claimed that the target had already signed a contract
to supply a large customer.

The FTC also has challenged, and often settled via
divestiture, many acquisitions in the pharmaceutical
industry involving one party with a high share and
another party with a product in development. Because
of the Food and Drug Administration approval pro-
cess, R&D in the pharmaceutical industry has a
distinct and circumscribed path, and the expiration of
intellectual property may further reduce uncertainty
about when entry is likely to occur. R&D projects in
this sector often have well-defined stages of develop-
ment, reasonably predictable timelines and risk
profiles, and relatively clear go/no-go decisions.
Those entry dynamics can reduce the FTC’s litigation
risk in pharmaceutical cases and often prompt merg-
ing parties to settle or abandon transactions when
confronted with significant agency concerns.

In contrast, enforcers have less success challeng-
ing transactions outside the pharmaceutical sector and
which involve less well-developed entry plans. For
example, the relative certainty of entry in pharmaceu-
tical deals is absent in the FTC’s “VR Dedicated Fit-
ness App market.” The FTC failed to persuade the
court that Meta planned to enter through a partner-
ship with Peloton, pointing to a lack of “uniform or
widespread support among the Meta personnel,”
doubts about the feasibility of the partnership from
Meta leaders, an unexecuted proposal to hire a con-
sultant to analyze the collaboration, and the passage
of two months without any activity on the project.?
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Another illustrative case occurred in 2015, when
the FTC lost its bid to block STERIS Corporation’s
acquisition of Synergy Health plc. The FTC alleged
that Synergy was poised to enter and disrupt the
duopoly market for contract sterilization of implanted
medical devices and other products. According to the
FTC, STERIS sought to acquire Synergy to maintain
its dominant position and eliminate a future disrup-
tive competitor. The court rejected the FTC’s attempt
to block the deal, finding that Synergy would not have
entered in the absence of the transaction. According
to the court, although Synergy’s board endorsed the
“concept” of launching the new business, the com-
pany had not approved a business plan, the company
failed to obtain customer commitments to purchase
the new services, and the capital investment neces-
sary to enter would have exceeded its budget.?*

These cases make clear that, while build versus buy
decisions can raise potential competition issues, the
government faces a high burden in proving its cases.
Enforcers may use a company’s consideration of de
novo entry alternatives to challenge an acquisition in
the same space. When evaluating build versus buy
alternatives, companies should consider ways to
clearly document what is brainstorming or even
“blue-sky thinking” in contrast with a concrete plan
that the company intends to execute. If the company
evaluates de novo entry and decides it is not a feasible
alternative, contemporaneously documenting those
reasons—a lack of personnel, physical assets, intel-
lectual property, know-how, experience, internal sup-
port; high costs/low return on investment; other
priorities for capital; reputational or brand challenges;
regulatory impediments; etc.—can help to explain
later why the company did not proceed.?® And, if a
project is closed, document that fact.

5. The Transaction Is in the Technology or Health
Care Sector.

Although potential competition issues can arise in
any sector, in practice, deals involving technology
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and health care businesses (especially in pharmaceu-
ticals and medical devices) attract heightened scrutiny
from antitrust enforcers. Indeed, many of the agen-
cies’ potential or nascent competition cases have been
in those two sectors, including Meta/Within (VR
apps), Visa/Plaid (fintech), Sabre/Farelogix (travel
booking technology), STERIS/Synergy (medical de-
vice sterilization), ANI Pharmaceuticals/Novitium
Pharma (oral antibiotics and steroids), Medtronic/
Intersect ENT (ear, nose, and throat medical devices),
and Ossur Hf/College Park Industries (myoelectric
prosthetic elbows).

In the technology sector, enforcers have heavily
scrutinized allegedly “dominant platforms,” which
agency officials claim use “abundant cash flow from
core lines of business can finance its entry into any
number of nascent and emerging markets, enabling it
to selectively monetize operations in distinct ways
that are not viable for any other participant in those

same markets.”?®

Similar developments have occurred in the phar-
maceutical industry. In March 2021, the FTC an-
nounced an international working group to “update”
the agency’s analytical approach for pharmaceutical
mergers. The then-Acting FTC Chair commented that
“[gliven the high volume of pharmaceutical mergers
in recent years, amid skyrocketing drug prices and
ongoing concerns about anticompetitive conduct in
the industry, it is imperative that we rethink our ap-
proach toward pharmaceutical merger review.”?” In
June 2022, during a public workshop on pharmaceuti-
cal mergers, the FTC Chair commented: “We’ve also
seen empirical reports showing that [k]iller acquisi-
tions, or acquisitions that are made for the purpose of
shutting down potential competitors, may be rela-
tively common in the pharmaceutical industry. We’ve
also seen that relatively few leading drugs have been
developed within the largest pharmaceutical compa-
nies, which are the companies that ultimately enjoy
the vast majority of profits. . . . These types of find-

© 2023 Thomson Reuters
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ings underscore for us how much work there is to be

done.”?®

6. The Incumbent Competitor Has Responded to
Future Competition from the Potential Competitor.

The enforcers often look for “natural experiments”
or historical events that inform them about the poten-
tial competitive effects of a merger. In traditional hor-
izontal competition cases, for example, the enforcers
might assess what happened to prices following a
plant shutdown or after competitor has exited or
entered the market. In the context of potential compe-
tition, the enforcers look for examples of competitive
responses from the incumbent competitor. For ex-
ample, in Sabre/Farelogix, DOJ alleged that Sabre
launched an initiative to “shut down” Farelogix,
including attempting to prevent travel agencies from
using Farelogix in conjunction with Sabre’s product,
pressuring travel agencies, and retaliating against
airlines that used Farelogix.?®

The DOJ’s and the FTC’s focus on potential and
nascent competition arises from their perception that
successful companies acquire emerging competitors
to immunize themselves from competition in the
future. In all reportable merger filings with the U.S.
enforcers (and increasingly enforcers outside the
United States), companies must submit certain docu-
ments that analyze the transaction with respect to
competition issues, so called “Item 4(c)” and “Item
4(d)” documents. Colorful or exaggerated language
about competition in those documents, whether
drafted by the company, bankers, or consultants, have
long been a trigger for extended merger reviews.

The DOJ and the FTC are more likely to challenge
deal if the primary strategic rationale for the acquisi-
tion involves removing a future competitive threat or
if the deal is a defensive measure to keep the target
from being purchased by a competitor. Likewise, pro-
vocative language or puffery such as “protecting the
core” or “building a moat” can cause trouble for a
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deal, as can exaggerations about the target’s future
standalone potential. In Visa/Plaid, for example, a
Visa executive compared Plaid to an “island volcano,”
complete with a drawing, warning that Plaid’s capa-
bilities are just the “tip showing above the water” and
“[w]hat lies beneath . . . threatens Visa.”%°

7. The Transaction Generates Significant Customer
or Competitor Complaints.

A deal that generates complaints from customers
or competitors is more likely to attract the enforcers’
attention. Complaints can arise in a preliminary
investigation during which the DOJ or the FTC
contacts third-parties to solicit their views about the
likely competitive effects of the transaction. Market-
place participants also sometimes place unprompted
calls to the enforcers. In recent years, it has become
more common for customers and competitors to lodge
complaints, sometimes hiring their own antitrust
counsel and economists to substantiate their views
about the transaction. For deals that might generate
complaints, it is critical for merging parties to develop
a robust communications strategy that explains the
benefits of the deal for customers and/or consumers.

8. The Target Commands an “Unprecedented” and
“Unexplained” Purchase Price.

U.S. antitrust enforcers have occasionally main-
tained that an “excessive” purchase price can be evi-

dence of anticompetitive intent or harm.”3!

That posi-
tion has received considerable pushback given the
practical and economic realities that businesses face
when negotiating a purchase price. Various factors
influence the final purchase price, including the
target’s business, industry involved, the type of trans-
action, the target’s financials, access to financing,
expected growth, the buyer’s strategic direction, the
target’s need to sell, synergies, efficiencies, and com-
petitive bidding among alternative buyers. The DOJ
revived that argument recently in Visa/Plaid, alleging
that Visa paid an “unprecedented revenue multiple of
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over 50X’ that was unjustified financially.3? The DOJ
maintained that Visa paid a high price to eliminate an
“existential risk and protect its monopoly in online
debit.”33

Conclusion

Although potential and nascent competition en-
forcement is not new, it continues to grow as a focus
among global antitrust enforcers. In the United States,
despite a number of high-profile losses in court, the
enforcers insist that they are not deterred and remain
willing to bring tough cases. Regardless, as Meta/
Within, STERIS/Synergy, and other cases show, it can
be difficult for the enforcers to meet their factual
burdens in potential competition cases. Indeed, al-
though the DOJ and the FTC have obtained settle-
ments in potential competition investigations, no
court has enjoined an acquisition under Section 7 of
the Clayton Act on a potential competition theory in
decades. The lessons above should help dealmakers
understand and react—but not overreact—to height-
ened antitrust scrutiny of acquisitions in this space.

The views and opinions set forth herein are the
personal views or opinions of the authors; they do
not necessarily reflect views or opinions of the law
firm with which they are associated.
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Many SPACs, in connection with a de-SPAC
merger, have approved charter amendments authoriz-

ing an increase in the number of their authorized




