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The FTC’s recent settlements in two sep-
arate acquisitions by JAB Consumer Part-
ners SCA SICAR (“JAB”) were—with one
notable exception—unremarkable. In the
first settlement, in June 2022, JAB, a $55 bil-
lion private equity fund, agreed to divest six
veterinary clinics in Austin, Texas; San
Francisco, California; and the East Bay area
(Oakland, Berkeley, and Concord, Califor-
nia) to resolve the Federal Trade Commis-
sion’s (“FTC”)" concerns that JAB’s $1.25
billion acquisition of SAGE Veterinary Part-
ners, LLC (“SAGE”) reduced competition
in those markets. In the second deal, later in
June, JAB agreed to divest five veterinary
clinics in and around Richmond, Virginia;
Washington, D.C.; Denver, Colorado; and
San Francisco, California to address the
FTC’s concerns that JAB’s $1.65 billion
acquisition of VIPW, LLC and Ethos Veteri-
nary Health LLC (“Ethos”) reduced compe-
tition in those markets. The Commission’s
five commissioners, now with a three-to-two
Democratic majority, unanimously voted to
accept the FTC’s complaint and settlement
in each matter.

Taking the FTC’s complaints at face
value, JAB’s acquisitions in the markets

described above would have resulted in high
market shares and concentration, left few
remaining competitors, and/or combined
veterinary providers that were particularly
close competitors. For example, the FTC al-
leged that JAB’s acquisition of SAGE would
have resulted in a monopoly in the provision
of neurology and ophthalmology veterinary
services in San Francisco and its acquisition
of Ethos would have resulted in a monopoly
in medical oncology veterinary services in
Richmond. The full Commission (all five
commissioners) agreed on these points.

But that’s where the harmony ended. The
Commission divided along party lines con-
cerning whether to impose “prior approval”
and “prior notice” requirements in the FTC’s
settlements with JAB, as well as a key rea-
son for those obligations, which turned on
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JAB’s purported “buy-and-buy” private equity busi-
ness model.

For some context, in a controversial move in
October 2021, the Commission voted to revive a
long-abandoned policy that Commission orders set-
tling FTC merger investigations include a “prior ap-
proval” clause that grants the FTC the unilateral
authority to approve (or deny) certain future transac-
tions for a minimum of 10 years.? At the time, the
FTC warned that it may seek prior approval for
future transactions involving product or geographic
markets beyond the scope of the markets in which
the FTC alleges harm from the initial transaction.
Since the October 2021 policy change, the FTC has
imposed prior approval in all of its settlements with
merging parties. With limited exceptions, however,
prior approvals have not extended far beyond the
product or geographic markets in which the FTC al-
leged harm to competition.?

In the two JAB settlements, the Commission
required “out-of-market” prior approval and prior
notice clauses, described by the FTC Chair Lina
Khan as “the first of its kind in a Commission order:”

e Prior Approval: If JAB seeks to buy a veteri-
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nary clinic located within 25 miles of any JAB
clinic anywhere in California, Colorado,
Maryland, Texas, Virginia, or the District of
Columbia any time during the next 10 years,
JAB must seek the FTC’s affirmative approval
for the purchase. This requirement extends be-
yond the handful of local metro markets iden-
tified in the complaint.

e Prior Notice: JAB must provide the FTC with
30-day advance written notice before JAB at-
tempts to acquire a veterinary clinic within 25
miles of a JAB clinic anywhere in the United
States that JAB owns now or in the future.

The FTC Chair, joined by the other two Demo-
cratic commissioners, commented that the “extra
protections” were warranted for two reasons: (i) to
stall the “rapid pace” of JAB’s consolidation of
veterinary clinics, and (ii) because JAB had previ-
ously entered into a consent order with the Com-
mission in February 2020 related to its $5 billion
acquisition of MedVet Associates, LLC, which
resulted in a consent order with the FTC in which
the parties agreed to divest three veterinary facili-
ties in South Carolina, New York/Connecticut, and
Northern Virginia.
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In a statement issued in connection with the
SAGE acquisition, the FTC majority criticized “‘se-
rial acquisitions or ‘buy-and-buy’ tactics [] used by
private equity firms and other corporations to roll
up sectors, enabling them to accrue market power
and reduce incentives to compete, potentially lead-
ing to increased prices and degraded quality.”* The
majority also criticized “private equity firms’ play-
book for purchasing or investing in companies”
which “can include tactics such as leveraged buy-
outs, which saddle businesses with debt and shift
the burden of financial risk in ways that can under-
mine long-term health and competitive viability.”®
Although the majority acknowledged that private
equity firms ‘“can support expansion and upgrades,”
“firms that seek to strip and flip assets over a rela-
tively short period of time are focused on increasing
margins over the short-term, which can incentivize
unfair or deceptive practices and the hollowing of
productive capacity.”® The majority, however, did
not allege that JAB had any plan to “strip and flip”
any of the veterinary clinics it acquired, or that it
had done so following its previous acquisitions. The
majority even went as far as to say that “[r]esearch
has shown that private equity ownership of elder
care facilities is correlated with increased deaths at
those nursing homes, potentially owing to cost-
cutting measures like staff reductions.””

The two Republican commissioners issued a
concurring statement in the SAGE transaction,
objecting “to the Complaint’s invocation of rhetoric
unrelated to competition and the order’s apparent
predication of remedies upon both that rhetoric and
the majority’s evident distaste for private equity as a
business model, instead of the facts uncovered in
the investigation.”® According to the minority, the
evidence showed competitive harm in just three lo-
cal markets in the SAGE transaction (Austin, San
Francisco, and the East Bay), and the majority’s al-
legation about a “growing trend” of consolidation in
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veterinary clinics did not justify the broad prior ap-
proval and prior notice obligations. The minority
commented that consolidation on a national level
was “irrelevant” and “untethered to any impact on
competition,” because “there [was] no national mar-
ket for emergency and specialty veterinary
services.” In addition, the minority observed that
even if there were such a market, JAB would have
fewer than 100 clinics nationwide, holding a “com-
petitively meaningless share of the purported na-
tional market.” The minority also expressed concern
about the majority’s comment that additional reme-
dies were justified because JAB is a private equity
firm: “Imposing heightened legal obligations on
disfavored groups—including private equity—
because of who they are rather than what they have
done raises rule of law concerns.”

Skepticism of Private Equity Is Not New at
the Antitrust Agencies

For a number of years, some at both antitrust
agencies expressed skepticism about the commit-
ment of private equity buyers to operate divestiture
assets for the long-term.® That view—even if ill-
informed—Iled divestiture sellers to look past private
equity in divestiture transactions. In addition, dur-
ing the Trump administration, FTC Commissioner
Rohit Chopra, now Director of the Consumer Finan-
cial Protection Bureau, also took a tough stance
against private equity transactions. The FTC’s cur-
rent Chair worked for Commissioner Chopra at the
FTC and her public statements invoke some of the
same language in former Commissioner Chopra’s
statements.

In a dissenting statement in the FTC’s settlement
over Staples’ acquisition of Essendant, then-
Commissioner Chopra expressed concern that Syca-
more Partners, the private equity firm that controlled
Staples, had an “investment approach and track rec-
ord [that] suggest that the fund will operate assets
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much differently than a typical buyer, in ways that
lead to higher margins, without any guarantee of
greater output and service offerings.”'® Commis-
sioner Chopra complained that the FTC “failed to
consider Sycamore’s incentives,” noting that the
FTC approved Sycamore as a divestiture buyer in a
dollar store merger, but that Sycamore “quickly
resold the assets.” On Twitter, Chopra asked “Do
you think we should let a private equity fund and
Staples have more power over what we buy and how

much we pay for office supplies?”"!

More broadly, Chopra encouraged the FTC to
“closely scrutinize any HSR filings by private equity
firms to gain insight on their future acquisitions that
may be non-reportable.”'? Chopra claimed that
private equity firms “quietly increase market power
and reduce competition” through a “build-and-buy”
strategy involving an “initial takeover of a platform
company with subsequent ‘bolt-on” and ‘tuck-in’
acquisitions.” Chopra further alleged that many of
those transactions were below the HSR reporting
threshold, and encouraged the FTC to make changes
to “help the agency detect harmful roll-up
activity.”3

In a pair of interviews given to the Financial
Times in late May and early June of this year, the
leadership of both the U.S. Department of Justice
Antitrust Division (“DOJ”) and FTC were critical
of private equity transactions. The DOIJ official
warned that “sometimes” a private equity firm plans
to “hollow out or roll up an industry and essentially
cash out,”"* stating that the “business model is often
very much at odds with the law and very much at
odds with the competition we’re trying to protect.”*®
Weeks later, in an interview also with the Financial
Times, FTC leadership warned that it was “skepti-
cal” of private equity transactions, previewing its
comments about the JAB/SAGE settlement just a
few weeks later."®
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Key Takeaways & Looking Ahead

Below we summarize what private equity should
expect from antitrust reviews in the current environ-
ment in light of the developments detailed above,
and describe what might be next from the U.S.
antitrust authorities.

1. What once was heated rhetoric about private
equity has now resulted in enforcement ac-
tions, at least at the FTC. The JAB settlement
confirms that the antitrust agencies are doing
more than just “talking tough.”

2. Notwithstanding the first takeaway, the anti-
trust substance matters. The DOJ and the FTC
receive HSR filings in hundreds of private
equity transactions each year. In the large ma-
jority of those transactions, no investigation is
necessary because there is no horizontal over-
lap or vertical connection that merits further
inquiry. Taking the FTC’s complaints at face
value, the FTC grounded the need for a rem-
edy in traditional antitrust concerns and theo-
ries of harm, the Commission voted unani-
mously on the need for a remedy, and both
JAB transactions ultimately proceeded with
limited divestitures. Although the majority’s
negative views about private equity appear to
have led to the broad prior approval and prior
notice clauses, the majority did not attempt to
block either transaction outright. If the FTC
attempted to stretch beyond a cognizable
antitrust theory, it would likely face an uphill
battle in the courts where decades of case pre-
cedent still matters.

3. Private equity buyers should weigh the risk of
a broad prior approval or notice clause if a
transaction involves a risk of an FTC divesti-
ture, which should be a risk only in a small
number of transactions. If a broad prior ap-
proval clause is unpalatable to the buyer, then
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the only solution might be to “litigate the fix.”
In that strategy, the parties sign a contingent
divestiture agreement with a divestiture buyer
and argue to a court (following the FTC inves-
tigation and filing of a complaint) that their
the FTC’s

prepackaged remedy solves

concerns.

4. Private equity buyers should evaluate how to
sequence their M&A pipeline. For example, a
buyer might consider whether to pursue a
strategically important acquisition without
traditional antitrust concerns prior to another
transaction that may be less important but car-
ries the risk of a prior approval or notice
clause.

5. The DOIJ and the FTC are revising their
merger guidelines. The guidelines outline the
types of competitive issues that can result
from deals between competitors (horizontal)
and between companies operating at different
levels of the supply chain (vertical), and de-
scribe how the agencies will evaluate those
issues. Over the past two decades, most judges
have embraced the horizontal merger guide-
lines as the proper analytical framework for
evaluating mergers that the agencies challenge
in court. Although the guidelines historically
have not had special rules for private equity
M&A, it would not be surprising if the new
guidelines call for scrutiny of “roll-up” or “se-
rial” acquisitions, as well as scrutiny of the
“incentives” of private equity firms. Unless
those guidelines are based on widely accepted
and sound antitrust theories, however, they are
less likely to receive the same broad adoption
as past iterations, including from the courts,
and may not survive the next administration.

6. In September 2020, the FTC announced pro-
posed rulemaking that could increase the
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number of private equity acquisitions that
must be notified to the FTC and the volume of
information that private equity firms must
provide about “associates” in connection with
those filings. The FTC is likely to adopt those
changes in the coming years.

The views and opinions set forth herein are the
personal views or opinions of the authors, they do
not necessarily reflect views or opinions of the law
firm with which they are associated.
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On July 19, 2022, in an opinion authored by
Justice Gary F. Traynor in In re GGP, Inc. Stock-
holder Litigation," a majority of the Supreme Court
of Delaware sitting en banc affirmed in part and re-
versed in part the dismissal of breach of fiduciary
duty claims against the directors of a real estate
investment trust (the “Company”) asserted by for-
mer stockholders of the Company after its
acquisition. Plaintiffs alleged that the merger was
structured to eliminate the statutory appraisal rights
of the Company’s stockholders and that the proxy
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