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In September 2021, the ﬁve-member
Federal Trade Commission voted 3-2
along party lines to withdraw its support
for the Vertical Merger Guidelines 1
(“Guidelines”) and related FTC commentary on vertical merger enforcement.2 At
the same time—indeed, only hours later
on the same day—the acting head of the
Antitrust Division of the Department of
Justice issued a statement indicating that
the Guidelines “remain in place” at the
DOJ while the agency conducts a “careful
review” of its process for making enforcement decisions.3
What a difference a year makes. The
Guidelines had been jointly adopted by the
FTC and the DOJ in mid-2020, marking
the ﬁrst revision in more than 35 years and
following the DOJ’s failed attempt to
block AT&T’s acquisition of Time
Warner.4 At that time, Republican leadership at both agencies lauded the new
Guidelines. The head of the DOJ’s Antitrust Division said the new Guidelines
would “give greater predictability and
clarity to the business community, the bar,
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and enforcers.” The FTC Chair echoed this
sentiment, explaining that the “new guidelines reﬂect our current enforcement approach and, through increased transparency, will help businesses and practitioners
understand how we evaluate vertical
transactions.”
As the saying goes, elections have
consequences. The last two administration
changes resulted in repeals of antitrust
guidance. The Obama Administration repealed the Bush Administration’s monopolization guidance, and the Trump Administration
repealed
the
Obama
Administration’s guidance on merger
remedies. The Biden FTC’s repeal of the
Vertical Merger Guidelines continues that
pattern and builds on a number of personnel announcements and policy decisions
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by President Biden squarely directed at increasing enforcement of U.S. antitrust laws. Since taking ofﬁce in January 2021, President Biden has
named pro-enforcement leadership to key positions in the White House and at both federal
antitrust agencies; he also issued a sweeping executive order instructing federal agencies to
promote competition in the American economy.

and within the agencies themselves. The current
FTC majority believes the Guidelines rely on
“unsound economic theories that are unsupported
by the law or market realities.” Some of the FTC
majority’s objections have been criticized as inconsistent with accepted economic principles.5
Other aspects of the majority’s critique simply
reﬂect a more pro-enforcement policy position.

Within the world of merger enforcement, U.S.
enforcement actions historically have been focused most on horizontal transactions—combinations involving direct current or future
competitors. The prevailing view had been that
these deals were more likely than vertical transactions to raise signiﬁcant competitive concerns due
to the agencies’ conclusion that transactions
involving parties operating at different levels in
the same supply chain often resulted in efﬁciencies that beneﬁt competition and consumers.

We describe below the creation of the 2020
Vertical Merger Guidelines, the FTC’s decision to
withdraw the Guidelines, and what merging parties should expect going forward.

The sands, however, are shifting. The drafting
and adoption of the Guidelines, including their
recognition that vertical deals often result in efﬁciencies that are pro-competitive, generated signiﬁcant controversy with some in the antitrust bar

New Guidelines Emerge After Extensive
Public Input
The DOJ issued its ﬁrst Non-Horizontal Merger
Guidelines in 1984. These original Guidelines
remained ofﬁcially on the books for almost 40
years but were widely understood to no longer
reﬂect actual agency practice by the time the DOJ
and FTC jointly revisited them in 2020.
While there was nearly unanimous consensus
that the Guidelines required updating, there was
little agreement on what the new version should
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say. The DOJ and FTC issued draft guidelines and
invited public comment. During a contentious
six-month public comment period, the agencies
received more than 70 comments from the private
bar, economists, state enforcers, and academia.
Depending on your perspective, the draft document was either too anti- or pro-enforcement. The
agencies made several changes to the draft Guidelines to address criticism received, including
removing a non-binding “safe harbor” for vertical
mergers where the parties’ combined share was
less than 20% in either the upstream or downstream market. Although the proposed market
share screen was a ﬂashpoint among commenters,
the agencies rarely have challenged vertical mergers in practice unless the parties’ upstream and
downstream market shares were substantial, often
above 50%.6
The Guidelines that emerged in June 2020
highlighted four primary theories of harm potentially caused by vertical transactions:
1. The merger incentivizes the merged company not to sell inputs or outputs to its rivals
(“foreclosure”).
2. The merger incentivizes the merged company to raise rivals’ costs by charging them
higher price(s) or decreasing the quality of
products or services sold to them.
3. The merged company gains access to competitively sensitive information about its
upstream or downstream competitors.
4. The merger increases the likelihood of industry coordination.
The Guidelines directly addressed one controversial topic by acknowledging that, because
vertical mergers combine complementary func-
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tions and eliminate middle-man mark-ups, they
“often” produce efﬁciencies. These include:
streamlining production, inventory management,
and distribution; facilitating the creation of new
products; and cost savings, such as eliminating
“double marginalization.” A vertical merger can
lower the merged company’s costs if it selfsupplies the input, eliminating the margin that the
formerly independent supplier charged before the
deal. Defendants have regularly pointed to such
efﬁciencies in past DOJ/FTC vertical merger
reviews.
Contentious from the Start
From the new Guidelines’ inception, the fault
lines over their content extended within the agencies themselves. The ﬁnal adoption of the Guidelines was achieved over the vigorous dissent of
the FTC’s then-two Democratic Commissioners
Slaughter and Chopra. Both abstained from the
vote advancing the draft Vertical Merger
Guidelines. Even after signiﬁcant revisions to address their objections—including the removal of
the safe harbor discussed above—the minority
Commissioners strongly objected to the Guidelines’ adoption.7 Chopra lamented that the new
Guidelines did “not directly address the many
ways that vertical transactions may suppress new
entry or otherwise present barriers to entry,” and
characterized the economic theories underpinning
the assumption that such deals could yield procompetitive beneﬁts as “speculative” and “often
inaccurate.” Commissioner Slaughter went further, arguing that the Guidelines should have
“disavow[ed] the false assertion that vertical
mergers are almost always procompetitive.” She
pushed for the agency to “accept[] more litigation
risk” by following not only the theories of harm
laid out in the Guidelines, but also “additional
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theories of harm as economic learning and investigatory experience evolves.”
The Commission attempted to address some of
the comments expressed after the Guidelines’
adoption by issuing a further independent “Commentary on Vertical Merger Enforcement” in
December 2020. In addition to citing speciﬁc case
examples of the potential issues created by vertical transactions, the Commentary further discussed the “procompetitive effects that are often
associated with vertical mergers.” Commissioners Slaughter and Chopra again dissented.8 In recognition of the potential for shifting enforcement
priorities under a new administration, they
“strongly caution[ed] the market against relying
on the Vertical Merger Guidelines . . . as an
indication of how the FTC will act upon past, present, and future transactions.” They “look[ed]
forward to turning the page on the era of lax
oversight and to beginning to investigate, analyze,
and enforce the antitrust laws against vertical
mergers with vigor.” Following the conﬁrmation
of new FTC Chair Lina Khan and the new Democratic FTC majority, practitioners widely predicted that the Guidelines likely would be withdrawn in whole or in part.9
Differing Agency Responses to
Guidelines
While the Guidelines’ demise seemed to be a
matter of when, not whether, the FTC’s decision
to withdraw its approval of the Guidelines without
the DOJ’s backing is surprising and unfortunate.
Independent of whether one believes the policy
statements require revisions, we are now confronted with different policy standards at two
federal agencies that have overlapping
jurisdiction. While we expect the DOJ will follow
suit after the anticipated conﬁrmation of the Pres-
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ident’s nominee to lead the Antitrust Division, the
differing agency responses creates uncertainty in
the interim, as we discuss below.10
In withdrawing the Guidelines, the FTC released two statements by the Commissioners—
one issued by the Democratic majority and another by the two dissenting Republicans—which
illuminate the deep divisions within the FTC on
this and other aspects of antitrust enforcement. In
echoes of Commissioners Slaughter’s and Chopra’s earlier dissents, the FTC majority statement
criticizes the Guidelines for “ﬂawed provisions,”
particularly those that discuss the “purported
procompetitive beneﬁts of vertical mergers, especially . . . the elimination of double
marginalization.”11 According to the majority, the
Guidelines recognized an efﬁciencies defense that
is inconsistent with the statutory text of the
Clayton Act, which in the majority’s view “does
not provide for a balancing test where an ‘efﬁcient’ merger is allowed even if it may lessen
competition.” The majority also criticized the use
of behavioral remedies to ﬁx vertical mergers.
Overall, these criticisms are in keeping with their
views that merger enforcement has been too
permissive and has allowed rampant industry
consolidation.
The dissenting statement of Commissioners
Phillips and Wilson censures the withdrawal decision as part of a “disturbing trend of [the FTC]
pulling the rug out under from honest businesses
and the lawyers who advise them, with no explanation and no sound basis of which we are
aware.”12 The dissent describes the procompetitive beneﬁts that may ﬂow from vertical transactions, emphasizing that such mergers are “different animals from mergers of competitors” and “on
the whole, more likely to improve efﬁciency,
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bolster competition, and beneﬁt consumers.” The
dissent accuses the majority of conﬂating procompetitive beneﬁts with merger efﬁciencies and
ignoring court recognition that “procompetitive
effects may render a competition-eliminating
merger procompetitive on the whole.” Finally, it
expresses concern that the FTC’s withdrawal will
result in uncertainty, confusion, and the chilling
of legitimate merger activity at a time when the
economy is recovering from the effects of the
pandemic.

October 2021 | Volume 25 | Issue 9
ever, the FTC’s rescinding of the Guidelines creates a divide between the two agencies that results
in uncertainty for the business community and
brings questions of fairness to the forefront if the
agencies are to conduct investigations using different analytical frameworks for vertical mergers.

Signiﬁcance of the FTC’s Withdrawal:
What Can We Expect Moving Forward?

Overlapping jurisdiction between the DOJ and
FTC has resulted in the agencies drawing their
own lines on which agency reviews particular
transactions. Those lines are based roughly on
each agency’s historical expertise with particular
industries, though in recent years there have been
reports of an increasing number of so-called clearance ﬁghts—disputes over which agency should
run point on a given investigation that have been
resolved only after being escalated to leadership
at both agencies.14 This dynamic could become
more pronounced in the future to the extent there
are procedural and substantive differences between the FTC and DOJ. Unfortunately, the
length and/or outcome of a vertical merger investigation now may depend on which agency is
cleared to review the deal, which provides additional fodder for those on Capitol Hill who call
for a one-agency approach to antitrust enforcement in order to reduce bureaucracy and increase
fairness.15

In many respects, the FTC’s withdrawal of the
Guidelines is not particularly surprising. The vote
to approve the Guidelines last year was narrow
(3-2) and strictly along party lines, and the ensuing election meant that the previously minority
viewpoint was likely to prevail once three sitting
Democratic commissioners were installed. As
noted above, similar withdrawals of agency
guidelines historically have occurred when presidential administrations change. Unlike the DOJ’s
withdrawal of its Section 2 report in 2009, how-

The FTC majority’s views on procompetitive
beneﬁts and efﬁciencies from vertical mergers are
noteworthy and have already drawn strong criticism from signiﬁcant voices in the antitrust
community.16 Those voices note that the majority’s limited view of the elimination of double
marginalization is incorrect as a matter of economic theory, and they question whether such a
statement was ever vetted by the FTC’s own
economists.17 They also critique the FTC’s statement that the Guidelines are inconsistent with the

On the same day as the FTC vote to withdraw,
the acting head of the DOJ, Richard Powers, issued a statement explaining that the Guidelines
“remain in place” at the DOJ. He noted, however,
that the agency “is conducting a careful review of
the Horizontal Merger Guidelines and the Vertical Merger Guidelines to ensure they are appropriately skeptical of harmful mergers,” and he
listed several areas where the Guidelines may
need to be scrutinized through a “robust public
engagement process.”13 Finally, he expressed a
commitment to work closely with the FTC on
merger guideline updates (a commitment echoed
in the FTC majority’s statement).

K 2021 Thomson Reuters
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language of the Clayton Act, and note that procompetitive beneﬁts must be considered for the
statutory text to have any meaning.18
In practical terms, the FTC’s position means
that companies with vertical deals at the FTC may
ﬁnd that investigations take longer and proceed
along novel paths as the agency looks to explore
new theories of harm and ﬁnd test cases.19 This is
particularly true in light of the FTC’s September
28, 2021 announcement that it was making its
merger review process “more rigorous” by “[p]roviding heightened scrutiny to a broader range of
relevant market realities,” including how proposed mergers will impact cross-markets and
labor markets.20 Parties will likely face an uphill
battle at the Commission if they intend to heavily
rely on efﬁciencies arguments, particularly the
elimination of double marginalization, to justify
their transactions. And ﬁnally, convincing the
FTC on solely behavioral remedies to ﬁx perceived harms may be even more challenging in
light of the current composition of the
Commission.21 The scope and speed with which
these changes are implemented, however, may be
slowed by the agency’s current limited resources
and practical difﬁculties in making quick changes
to established views among agency staff, including in the FTC Bureau of Economics.
Ultimately, we do not expect the FTC’s withdrawal of the Guidelines signiﬁcantly to change
the outcome in the vast majority of vertical merger
reviews. It is possible, however, that the withdrawal will have at least some chilling effect on
vertical merger activity overall, especially in
transactions involving high-proﬁle merging parties in sectors that are subject to heightened
antitrust scrutiny, such as technology. The FTC
itself has complained that the recent increase in
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merger ﬁlings has taxed federal antitrust enforcers and resulted in agency resources spent reviewing “anticompetitive transactions that should have
never been contemplated.”22
In the end, however, the agencies must go to
court to enjoin a merger, and the agencies’ limited
resources mean that they will need to act judiciously in the cases they bring and the theories
they advance.23 Indeed, very few vertical merger
cases have been litigated, and the sparse case law
that exists takes a less hostile view than the FTC
majority on points such as balancing pro- and
anticompetitive effects and recognizing
efﬁciencies.24 The government has signiﬁcant
leverage over merging parties during the investigation phase, with the ability to craft wideranging information requests, extend the timeline
of merger reviews through timing agreements,
and extract onerous remedies by threatening to
block the deal in court. However, if parties are
willing to litigate, the government will need to
satisfy its burden of proof before an independent
federal judge. This is typically more challenging
in vertical deals, but courts have found that the
government failed to meet its burden even in horizontal transactions, as the 13 states and the
District of Columbia discovered in challenging
T-Mobile’s acquisition of Sprint. In that case,
District Judge Marrero rejected the plaintiffs’ effort to block the transaction. Although the court
was “mindful of the uncertainty in the state of the
law regarding efﬁciencies” and emphasized that
they were only one of many factors to consider,
efﬁciencies ﬁgured prominently in the court’s
analysis.25 According to the court, “Defendants’
proposed efﬁciencies are cognizable and increase
the likelihood that the Proposed Merger would
enhance competition in the relevant markets to
the beneﬁt of all consumers.”26 Procompetitive
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arguments are not a silver bullet—and never have
been—but antitrust enforcers that are overly
dismissive of well-supported efﬁciencies claims
(along with other credible evidence pointing to
lack of competitive harm) may ﬁnd a skeptical
judiciary.
The views and opinions set forth herein are the
personal views or opinions of the authors; they
do not necessarily reﬂect views or opinions of the
law ﬁrm with which they are associated.
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