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The en banc Seventh Circuit recently held that the First Amendment prohibits a
minister from suing his employer, a parish, under a hostile-work-environment
theory. The Supreme Court has already recognized in Hosanna-Tabor
Evangelical Lutheran Church & School v. EEOC and Our Lady of Guadalupe v.
Morrissey-Berru a ministerial exception, which, as emphasized in Our Lady,
requires courts “to stay out of employment disputes involving those holding
certain important positions with churches and other religious institutions.” As
explained in Our Lady, “a church’s independence. .. requires the authority to

select, supervise, and if necessary, remove” certain key employees “without
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interference by secular authorities.” But Hosanna-Tabor and Our Lady both
concerned employment disputes alleging wrongful termination. The Supreme
Court has not yet had the opportunity to address whether the ministerial
exception bars a minister’s claim of a hostile work environment, rather than

wrongful termination.

In Demkovich v. St. Andrew the Apostle Parish, the Seventh Circuit en banc
held that the ministerial exception does bar a hostile-work-environment claim.
There, a parish music director, who conceded that he is a ministerial employee,
first filed suit based on wrongful termination. The court dismissed it based on
the ministerial exception. He then repackaged his claims as based on “hostile
work environment” rather than wrongful termination or some other “tangible”
employment action. A divided Seventh Circuit panel held that the ministerial
exception did not apply and adopted a rigid categorical distinction between
employment discrimination claims based on hostile work environment and
those based on firing or other “tangible employment actions.” Because the
allegations were all speech-based, the panel emphasized that the music
director’s boss, “Reverend Dadal,] could have chosen to express Church doctrine
on same-sex marriage, or to exercise his supervisory powers, in non-abusive
ways that would not add up to a hostile environment.” The panel’s approach
effectively would require courts to police how a senior minister expresses
church doctrine to a subordinate minister. We filed an amicus brief in support of
the petition for rehearing en banc on behalf of a group of religious-liberty
scholars. We have previously written, along with our colleagues, about some
arguments raised in our brief and rejoinders by other amicus briefs, as well as

the oral argument in this case.

The en banc Seventh Circuit repudiated the panel’s arbitrary distinction
between hostile-work-environment claims and wrongful-termination claims.
The court emphasized the “rich lineage” in American jurisprudence of church
autonomy, which rejects judicial “intrusion into the religious sphere.” This

church-autonomy principle “means what it says: churches must have

https://fedsoc.org/commentary/fedsoc-blog/en-banc-seventh-circuit-rules-that-ministerial-exception-applies-to-hostile-work-environment-claims

2/5


http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2021/D07-09/C:19-2142:J:Brennan:aut:T:fnOp:N:2731565:S:0
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2020/D08-31/C:19-2142:J:Hamilton:aut:T:fnOp:N:2572335:S:0
https://s3.amazonaws.com/becketnewsite/2020-10-13_Law-Professors-Amicus-Brief.pdf
https://www.nationalreview.com/bench-memos/en-banc-seventh-circuit-to-hear-an-important-church-autonomy-case-in-demkovich-v-st-andrew-the-apostle-parish/
https://fedsoc.org/commentary/fedsoc-blog/does-the-ministerial-exception-apply-to-hostile-work-environment-claims

8/30/2021 En Banc Seventh Circuit Rules that Ministerial Exception Applies to Hostile Work Environment Claims | The Federalist Society

‘independence in matters of faith and doctrine and in closely linked matters of

M7

internal government.” Although Hosanna-Tabor and Our Lady “involved
allegations of discrimination in termination, their rationale is not limited to
that context. The protected interest of a religious organization in its ministers
covers the entire employment relationship, including hiring, firing, and

supervising in between.”

Turning to Demkovich’s claims, the court observed that “[a]djudicating
Demkovich’s allegations of minister-on-minister harassment would not only
undercut a religious organization’s constitutionally protected relationship with
its ministers, but also cause civil intrusion into, and excessive entanglement
with, the religious sphere.” Demkovich’s hostile-work-environment claims—
which center on “what one minister...said to another"—“challenge a religious
organization’s independence in its ministerial relationships.” A judgment
against the church would legally recognize that the church, as an employer,
“failed in supervision and control, either directly or indirectly.” That runs afoul
of the church-autonomy principle: “Just as a religious organization ‘must be free
to choose those who will guide it on its way, so too must those guides be free to
decide how to lead a religious organization on that journey.” And to “render a
legal judgment about Demkovich’s work environment is to render a religious
judgment about how ministers interact.” These determinations “are best left to a

religious organization, not a court.”

Adjudicating Demkovich'’s claims “would also lead to impermissible intrusion
into, and excessive entanglement with, the religious sphere” by, among other
things, interfering “with a religious organization’s internal governance.”
Demkovich’s allegations about what “one minister says in supervision of
another could constitute stern counsel to some or tread into bigotry to others.
How is a court to determine discipline from discrimination? Or advice from

“

animus?” “These questions and others like them cannot be answered without
infringing upon a religious organization’s rights.” On this point, the court cited

the amicus brief of religious-liberty scholars, which argued that allowing
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ministers to bring hostile-work-environment claims infringes on churches’
“First Amendment rights by requiring courts to police the expression of
‘offensive’ or ‘hostile’ ideas among ministers.” That is so because a hostile-work-
environment claim like the one here—which focuses on speech between a
senior minister and a junior minister—necessarily restricts speech that secular
courts deem “hostile” or “offensive,” and thus constitutes “a viewpoint-
discriminatory ban on speech.” The amicus brief also pointed out the risk that
allowing such actions may “lead to significant judicial interference in the
supervision and training of ministerial employees,” as churches may have no
choice but “to adopt a government-imposed regimen of ‘anti-harassment

training’ to govern interactions among clergy and other ministers.”

Finally, the en banc Court rejected the argument that the ministerial exception
should be limited to cases where a church asserts a religious basis for the
treatment or termination of an employee. Repeating a point made in the
religious-liberty scholars’ amicus brief, the court confirmed that a “religious
organization should not be forced to choose between proffering a religious
justification or risking legal liability.” The “ministerial exception affords

religious organizations protection from that choice.” “To hold otherwise ‘misses

the point of the ministerial exception.”

Three judges dissented, arguing that “neutral, secular principles’ of law should
apply here, as in ‘property, contract, tax, or tort’ cases.” The majority responded
to this assertion by distinguishing between tort claims against churches, which
regulate “outward physical acts,” and employment-discrimination claims
against churches, which concern “the faith and mission of the church itself.” The
majority’s reasoning echoes a point made in the previously mentioned amicus
brief, which distinguished between tort actions, which concern outward
physical acts, and employment claims, which “intrude on religious autonomy
by inviting courts to probe the subjective reasons behind ministerial

employment decisions.”
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In sum, the Seventh Circuit’s careful examination of the ministerial-exception
doctrine resulted in a thorough analysis of the issue. As the Seventh Circuit
noted, however, its decision is in conflict with the Ninth Circuit, but aligns with
the Tenth Circuit. Both the Ninth and the Tenth Circuits’ decisions predate
Hosanna-Tabor and Our Lady.

Note from the Editor: The Federalist Society takes no positions on particular legal and public

policy matters. Any expressions of opinion are those of the author. To join the debate, please

email us at info@fedsoc.org.
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