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What the Financial Services Industry Can Expect From
State Attorneys General in a Biden Administration
State attorneys general have become significant players in the financial world, using
a number of special investigative and enforcement tools to investigate and prosecute
alleged wrongdoing by financial market participants. Coordinated and multistate action
by state attorneys general, which have increased in recent years, is likely to continue,
particularly in the consumer protection space. And, financial market participants should
expect ongoing federal and state coordination under the new Biden administration, particularly as the states and federal consumer protection agencies like the CFPB and FTC
take a revitalized view towards business oversight and enforcement.
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Truth in Lending Act, the Fair Credit Reporting Act, and the
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used them to investigate and prosecute financial market participants. The attorneys general for California, New York, and
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of mortgage-backed securities from 2003-2007.1

In the years since the financial crisis, state attorneys gen-

Since being one of the first states to pursue mortgage origi-

eral have become significant players in the financial world.

nators and other mortgage securitization parties in the wake
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General Maura Healey has reached multiple settlements
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related to subprime auto lending and financing, including its

eral have special investigative and enforcement tools at their

2019 settlement, joined by Delaware, with Exeter Finance fol-
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In New York, Attorney General Letitia James has expressed

give the agency wide latitude to open up consumers and our

her willingness to target participants in the financial markets,
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water down New York’s consumer protections.”8

kets is of paramount importance to [her] office.”4 Attorney
General James has successfully utilized her office to inves-

Many of these multistate actions, and particularly those in the
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the Industrial bank of Korea (IBK) resolved an investigation

ion on issues of common concern, enabling their offices to
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Southern District of New York into IBK’s anti-money launder-
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to companies in virtually all industries, including in the finan-

for this illegal
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cial markets and financial services industries. In the last sev-

upheld the broad reach of the New York Attorney General’s

eral years alone, multistate investigations have culminated

investigative powers of the Martin Act, reading an expansive

in numerous multimillion dollar settlements against various

definition of the word “commodities” to include virtual curren-

financial market participants. A multistate investigation of LPL

cies following New York’s investigation into iFinex. We have

Financial LLC’s sale of unregistered, non-exempt securities,

written extensively about the Martin Act and the other equally

for instance, resulted in a 2019 settlement requiring that com-

broad statutes the New York Attorney General has frequently

pany to repurchase unregistered securities as well as make a

used, including the First Department’s July 9, 2020, decision

$26 million payment to be paid out to affected investors.9 And

in James v. iFinex.6

in May 2020, Santander Consumer USA Inc. agreed to a $550
million settlement with 35 state attorneys general related to its
subprime auto loans.10

INCREASED COORDINATED AND MULTISTATE
ACTION IS LIKELY TO CONTINUE

State attorneys general also teamed up in response to scams
and other illegal acts arising out of the COVID-19 pandemic,

During the last several years there has been an increased num-

engaging in several coordinated investigations of alleged

ber of multistate and other coordinated actions by numerous

price gauging and hoarding of resources and supplies. For

state attorneys general aimed at the financial services indus-

example, on March 25, 2020, 33 state attorneys general sent

try. While there remains some lingering controversy over what

a letter to Amazon, Facebook, and eBay, among others, to
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request that they implement procedures to protect against

attorneys general have engaged in several efforts since Dodd

price gouging on their respective platforms.11 Financial institu-

Frank to investigate and prosecute issues involving nationally
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chartered banks that traditionally fall within the purview of fed-

scrutiny into lending and debt collection practices during the

eral agencies. Within the last year, for instance, several states

COVID-19 pandemic, particularly with respect to loans made

joined together in objecting to proposed rules by the Office

during the pandemic and actions with respect to loans that

of the Comptroller of the Currency (“OCC”), and later joined in

defaulted during the pandemic.

multistate lawsuits challenging those same

rules.7

The OCC

has also recently issued an interpretive letter regarding fed-

Even with this increased coordination, companies should not

eral preemption, which has again drawn the ire of several state

underestimate the risk from states who break from these coor-

attorneys general. In a statement about the preemption letter,

dinated ranks. For example, the Indiana and Massachusetts

New York Attorney General Letitia James noted that the letter

attorneys general broke from the multistate resolution with

“makes every attempt to evade the limits Congress placed

Equifax related to its data breach and received more than four

on [the OCC’s] authority to preempt state law, and it would

times the amount of restitution for consumers in their states.12
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California similarly went out on its own in a settlement with

the defendant is essential to deterring illegal conduct and to

Anthem related to a 2014 data breach and was not only able

supplement the states’ efforts in protecting consumers.”

to extract a higher penalty from Anthem, but also negotiated

his press release discussing the amicus brief, Attorney General

13

additional injunctive terms.

16

In

Becerra stated, “Today’s amicus brief highlights how the FTC
and the state attorneys general frequently collaborate in litigation and other enforcement efforts to secure restitution for

ANTICIPATED FEDERAL AND STATE COORDINATION
UNDER THE NEW BIDEN ADMINISTRATION

consumers across the country.”
Indeed, CFPB Acting Director Dave Uejio has made clear

Despite the perception that the Consumer Financial Protection

that the CFPB will be closely scrutinizing financial services

Bureau (“CFPB”) and other federal agencies had significantly

companies with respect to fair lending and treatment of

rolled back enforcement efforts under the Trump administra-

minorities and vulnerable populations.17 This stated focus on

tion, in the last several years, state attorneys general have

“identify[ing] and root[ing] out unlawful conduct that dispro-

joined with the CFPB and other state and federal agencies in

portionately impacts communities of color and other vulner-

a number of coordinated investigations and settlements. For

able populations” has also been echoed by other incoming

instance, in 2020, 48 attorneys general joined the CFPB in a

members of the Biden administration, and is expected to be

$330 million settlement with the loan servicing division of ITT

a top priority at all agencies under the new administration.

Tech following allegations that student loans were made to

It can be expected that these agencies, and state attorneys

individuals despite knowing those students could not repay

general coordinating with them, will take an expansive view

14

the loans. And, following a six year investigation, mortgage

of unfair or unlawful conduct. And, it remains to be seen the

servicer Nationstar Mortgage LLC agreed to a $110 million set-

extent to which companies will be held responsible for dis-

tlement with the CFPB, the Department of Justice, and 50 state

parities in outcomes alleged to have been caused by a fail-

misconduct.15

ure to take affirmative steps to ensure minority outcomes are

These coordinated actions among state and federal agencies

equal to their representation in the overall population. In all

are likely to increase under the new federal administration as

events, financial institutions should expect to see increased

the states and federal consumer protection agencies like the

coordinated focus amongst the states and federal consumer

CFPB and FTC take a revitalized view towards business over-

protection agencies regarding consumer protections and fair

sight and enforcement.

lending practices.

The Federal Trade Commission and state attorneys general also

At the same time, Republican attorneys general are likely

regularly pursue investigations both independently and concur-

to challenge the new administration’s policies in court. This

rently with varying levels of cooperation. In the financial sector,

is particularly likely to be the case if the new administration

the FTC and state attorneys general have pursued issues involv-

attempts to reverse regulatory policies seen to be protective

ing, among others, marketing and advertising, mortgage and fair

of financial market participants that were instituted or bol-

lending, use of financial technology, student loans, credit scores

stered in the prior administration. Players in the financial mar-

and reports, payment processing, and consumer disclosures.

kets should therefore be prepared for increased activity and

Many of the state attorneys general have even expressed their

litigation that affects them both directly and indirectly.

attorneys general related to alleged servicing

support for the FTC’s ability to seek restitution. For instance,
in December 2020, California Attorney General Xavier Becerra,

CONCLUSION

along with a bipartisan, multistate coalition of 30 state attorneys
general, filed an amicus brief with the United States Supreme
Court in AMG Capital Management v. FTC asking the Supreme

State attorneys general have become significant players in

Court to allow the FTC’s authority to “return illegally acquired

the regulation, investigation, and enforcement of financial

money to victims of scams.” In that brief, the attorneys gen-

market participants in the last several years. From consumer-

eral “argue that the FTC’s ability to recover victims’ money from

facing issues to matters involving non-traditional financial
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markets like cryptocurrency and fintech, state attorneys gen-

attorneys general and state and federal agencies is expected

eral have broadened and deepened their reach. Multistate

to increase under the new federal administration. State attor-

action, including multistate investigations and settlements,

neys general will coordinate with the CFPB and FTC, among

have become the norm and pose considerable risk to finan-

others, in part due to the perceived lack of enforcement by

cial markets participants. Coordinated actions among state

those agencies under the prior administration.
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