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Can a former parish music director sue the Archdiocese of Chicago for a parish priest’s supposedly
“offensive” speech about plaintiff’s sexuality and other matters? Or does the First Amendment’s
ministerial exception — which protects religious autonomy by barring secular authorities from interfering
in a church’s selection and supervision of ministers — preclude this type of “hostile work environment”
claim? On February 9, the en banc Seventh Circuit is poised to consider this important issue of religious
liberty, in Demkovich v. St. Andrew the Apostle Parish.

The Supreme Court unanimously recognized the ministerial exception in 2012 in Hosanna-Tabor
Evangelical Lutheran Church & School v. EEOC. Last year, in Our Lady of Guadalupe v. Morrissey-
Berru, the Court held 7–2 that the exception applied to two lay parish school teachers, reaffirming that “a
church’s independence on matters ‘of faith and doctrine’ requires the authority to select, supervise, and if
necessary, remove” this type of key religious employee “without interference by secular authorities.”

In Demkovich, the question is not “who” but “what.” The plaintiff concedes the ministerial exception
applies because he was a minister of the church, and his case was previously dismissed because his suit
contested termination. So he repackaged the allegations to claim a “hostile work environment” based on
allegedly offensive remarks by the priest who supervised him. He contends that the First Amendment does
not bar this claim, because he says that allowing the church to be sued for a “hostile work environment”
will not interfere with religious autonomy.

A divided Seventh Circuit panel agreed, holding 2–1 that the ministerial exception bars discrimination
claims only if they involve “tangible” employment decisions such as the hiring or firing of religious
personnel, not “intangible” employment actions such as those that create a hostile work environment.
Judge Joel Flaum dissented, explaining that under the Supreme Court’s decisions in Hosanna-Tabor and
Our Lady, the ministerial exception must bar hostile-work-environment claims because “The Church’s
First Amendment right to select and control its ministers includes the ability to supervise, manage, and
communicate with them free from government interference.” The Becket Fund for Religious Liberty filed a
petition for rehearing en banc on behalf of the Archdiocese, warning that the panel’s decision, if left in
place, would eviscerate the ministerial exception by allowing ministers to simply repackage barred
discrimination claims as hostile-work-environment claims. The Seventh Circuit granted rehearing en
banc, vacating the panel’s decision.

At the petition for rehearing en banc stage, we filed an amicus brief on behalf of a group of religious-liberty
scholars explaining that while abusive actions committed against a minister could in some instances be
pursued by ordinary tort claims, the First Amendment should bar claims of discriminatory hostile work
environments. This is because such Title VII claims differ from ordinary tort claims in two important
respects. First, unlike ordinary tort claims, hostile-work-environment claims often require courts to probe
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the subjective motivation behind the alleged mistreatment of ministerial employees to determine whether
the alleged wrongdoer acted with a discriminatory intent. Second, hostile-work-environment claims
typically arise out of allegedly offensive speech rather than objectively harmful conduct.

Amici on the other side disagree. For example, Lambda Legal filed a brief arguing that certain tort claims,
such as intentional infliction of emotional distress, are like hostile-work-environment claims because they
involve subjective inquiries into the offender’s state of mind and, oftentimes, pure speech. But that misses
the point for two reasons.

First, it would be a mistake to conclude that the ministerial exception never applies to any tort or contract
claim. In Hosanna-Tabor, the Supreme Court reserved judgment on the issues. And in Lee v. Sixth Mt.
Zion Baptist Church, where we filed an amicus brief supporting the church, the Third Circuit agreed that
the ministerial exception bars certain breach of employment contract claims. Many courts before
Hosanna-Tabor also took the same view. But because no tort or contract claims have been raised in
Demkovich, the en banc Seventh Circuit need not resolve these issues. It may, like the Supreme Court in
Hosanna-Tabor, decide to leave them for another day.

That said, the principles of religious autonomy set forth in Hosanna-Tabor and Our Lady certainly
support applying the ministerial exception to some tort and contract claims that would infringe on the
First Amendment. For example, if the minister in Demkovich had sought relief for intentional infliction of
emotional distress based purely on the same allegedly offensive speech that gave rise to his hostile-work-
environment claims, that tort claim should be barred by the ministerial exception for the same reasons his
discrimination claim is barred: It would intrude on the Archdiocese’s religious autonomy by inviting civil
courts to police how the church communicates with its ministers. Put another way, the First Amendment
does not allow courts to adjudicate a claim brought by a bishop against his cardinal for expressing church
teaching in a manner that the bishop (or a jury) might deem offensive — regardless of whether such a
claim is based in tort or discrimination law.

Second, contrary to the suggestion made in another amicus brief, we do not argue that the “ministerial
exception generally bar[s] any consideration of a religious actor’s mindset.” Rather, we contend that the
First Amendment bars judicial scrutiny of whether the motivations or reasons behind a church’s
interactions with its ministers are “legitimate” or “discriminatory.” That inquiry arises in many claims
alleging a discriminatory hostile work environment, but is absent from most (if not all) tort claims. Of
course, all intentional torts require that the defendant’s conduct be intentional as opposed to accidental,
and some intentional torts (such as intentional infliction of emotional distress) require that the conduct be
committed with a specific intent to cause harm. But in many hostile-environment cases, the claim turns
not only on whether the act or the harm was intentional, but also why the defendant acted in the first
place — i.e., whether the underlying motive was discriminatory or legitimate. And this intrusive inquiry
requires courts and juries to analyze whether the discriminatory motive permeated the entire church-
workplace “environment.” As our brief explains, this latter inquiry raises First Amendment concerns
because it invites judicial scrutiny of a church’s proffered justifications for how it treats its key religious
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personnel. In Hosanna-Tabor, Justices Alito and Kagan warned that allowing these pretext inquiries
“would dangerously undermine the religious autonomy that lower court case law has now protected for
nearly four decades.” Such scrutiny is not implicated in a claim of intentional infliction of emotional
distress, which asks only whether the defendant intended to cause harm, not why.

In short, claims alleging a discriminatory “hostile work environment” are a species of discrimination claim
similar to those the Supreme Court has already held are barred under the First Amendment because they
interfere with church autonomy, at least when asserted by key religious personnel. That principle should
decide the Demkovich appeal in the Seventh Circuit and should enjoy broad support at the Supreme Court
if and when the issue reaches that level.

The views and opinions set forth herein are the personal views or opinions of the authors; they do not
necessarily reflect the views or opinions of the law firm with which they are associated.

Victoria Dorfman, Todd Geremia, Anthony Dick, Caroline Lindsay, and Victoria Powell co-authored this
post.

https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.nationalreview.com%2Fbench-memos%2Fen-banc-seventh-circuit-to-hear-an-important-church-autonomy-case-in-demkovich-v-st-andrew-the-apostle-parish%2F
https://twitter.com/intent/tweet?url=https%3A%2F%2Fwww.nationalreview.com%2Fbench-memos%2Fen-banc-seventh-circuit-to-hear-an-important-church-autonomy-case-in-demkovich-v-st-andrew-the-apostle-parish%2F&text=En%20Banc%20Seventh%20Circuit%20to%20Hear%20an%20Important%20Church%20Autonomy%20Case%20in%20Demkovich%20v.%20St.%20Andrew%20the%20Apostle%20Parish
https://share.flipboard.com/bookmarklet/popout?v=2&title=En%20Banc%20Seventh%20Circuit%20to%20Hear%20an%20Important%20Church%20Autonomy%20Case%20in%20%3Cem%3EDemkovich%20v.%20St.%20Andrew%20the%20Apostle%20Parish%3C%2Fem%3E&url=https%3A%2F%2Fwww.nationalreview.com%2Fbench-memos%2Fen-banc-seventh-circuit-to-hear-an-important-church-autonomy-case-in-demkovich-v-st-andrew-the-apostle-parish%2F&utm_campaign=tools&utm_medium=article-share&utm_source=https://www.nationalreview.com/
mailto:?body=En%20Banc%20Seventh%20Circuit%20to%20Hear%20an%20Important%20Church%20Autonomy%20Case%20in%20Demkovich%20v.%20St.%20Andrew%20the%20Apostle%20Parish%20https://www.nationalreview.com/bench-memos/en-banc-seventh-circuit-to-hear-an-important-church-autonomy-case-in-demkovich-v-st-andrew-the-apostle-parish/
https://trends.revcontent.com/click.php?d=xtg8P6Z%2BaQ9AJYaQjNTYWhWA81Jjhz5Bmx5pCqENG2rPT9%2BmMdSUuC66NsxFh3u3x%2BM1s4joM89aCiq3VeQtDEp%2FbTMir7t3SthNslhzVCeWaWnhrJMhoiVaTmJjs109rbg4CG5p41YmK45rUqFRNdyUDfKCcqJXfSxHR0oTNiMjcuzkbHIQTeNQbxqZ3qXasQg4Lp4pV6XNdlaVqnyI%2FiU2DZ1xkqaXRXap5Gim%2BJKQgv%2Fl7kpx8PQt3K56kA3vc5l4X9xp9HBBQwDYZn%2FP7kaX2BKRT8nUnQDbEzBOvF%2FOqNf%2FrIJwzIXfnbec5%2FWAxb4MYOrflezA5vqPOK1pSNwyhq6r10KvffKwOPPKy2tN3iuG8rlFQ1ZBwPZuflp9eJH4M%2BAMFgI58CGwVhZQ%2Fy7pkRf%2FdpHpRGVA%2F5gAyp2wEIrUuIwrmT9A5yBQvTbyIHlgC6vtZmUXjkMCr%2FPKNxKlbItmqnMgxRM42mEOBjnUyZ7tnzhQfc9TdDmE2OzYg%2BDPLRh1tcGtIsz03MeB6WyuHkT%2FErzc4WiudNcrF6qVXf7bhJnNtC07dEQQPZE0zFJmX30TEILfkG6KjR2bTj7Q0pxmvOZ%2FS%2FphakdxdwkuCjrCQvVKuC8v8sb%2BegyP9fyPOzEKhxEbp1wH1mjDIHTnududIVskdbG8uKFdqMH%2BztG3DMhkSOmfFRjhZA1fHPIe6Pcgr3jsMZoLtOAX73ED4tyv1b9bg%2B2UqF1EIWL7W71ykLSDd7MsvgLzy3%2B5mUHT5BWmSZCTDpgwqRfBQOpoOMubd7YBT42q2kxxytbhSlc0ZiDi9lp%2F6O1OO5Vr7K0UKVo7Y9%2Bo7iD4vQqFXob6esFrI8oxIWybUsg737S%2F7p4Fk9SMphEDngQo5S0Hrv%2FpUy1MsrHb69DBlpHPBmij9LFjEWjr%2BP%2BZmF6qWTocfG620S9FUzld8i74AHqqw9u0eUks8%2BshNu7PS%2FFQ1B%2FOOYltcgIhli0BVglsvOiehTBJ4izVb7tNA%2BpRBv2zBXh6hNYAaKfdLCrp14uGRjLnsEAQGa1%2FwCLwp2lBkgYSth73Oy9TwcRFdLyLkjk5yt5dInp0J3t4cURy12SVJShTzZ26saYtevOzNOiGXJu5pvQwva7JOSbl6gg3l86LqStttBEcQre8X20QetOMVs7wsQuB%2FqFt%2BU2T9bFTRDhz1f8wU5NzY7SjoxnHnlv7D%2Bk6C8tAEY4XCsZliDpP3xsweJTRwI8aZR9y8WWXmOc%3D&s2s=1
https://trends.revcontent.com/click.php?d=1RU1Giw4zJQ3Q1LxyK3RS0j%2F82Bz1NOhp2uDv27A0x0XzxstViBpXg33hCYlODudfF3%2FDwy27QwjVQtf62rNkE%2BlfdAFFgHvfHj%2FXP3ZN8e%2BqDvuqQy1uz02c3hVCCwNn4DOqg5U3F4GL232iH4LdGvWfx4ZZIUqlo9FN1EYx6IaQ9SfkLe4CjmY6vidiYwLu7xlT4Onott6kCsdAY84TBe5kRdc%2Fckuvj1cqBA620PSbY0hHukhaXTXRl8U%2Fip2b9wp4b7vKmDy5Al5Z67BVbRja%2Fu2X6tjht0%2B6nWNsdU8B95xjPEgQMv4ALAIlHABq7oS4TbLDrZvkPQs1x2jbFGTIewsFWe3b4tjHnQeD%2BpuzfPBF%2FgOXMuWYO3QDE%2BKlIlV5CFUytl1gJ4JuUX46n%2BG38u2eMP61MvBqF%2BzjfKhcEy8FarbJnEGkS47hC%2FEMQUlQHjl3Q%2BD886HF6qb8LuvBlfeBLdOxPwEpXAQuW9q82xPfZ7U9am%2FM5FJSmdKV29s26Cc6hVsMq8usc9l5ffU%2Bhec6Q0Lkx7emABiypZ9BjCKy44L1LWWCf0WFzvppzr2qKRFU4a6qUd9FUO89zYO%2B%2FvWLSlZuL0ryQWgDChh1rjgiU8q%2BPsDoY5WsiCRTbW7Wa6Znd2Cnr9vtfefRtDbZ9byuQMphUhANt8PLDRJ33g3M3HDS%2BlvIF2UiRibOjmP5rW6Vp1ymzwxiqxbsYaOI8q8kXzB9eGH53TnX25ajhXumARTWItHcxQCwMYQHvk483mnJLYKWIRjT0ASy3mw3pZm6bXvIOSAOGGnwSyHxUVr1N%2BKQTbpyozwY4YmmQHBRThqCpjrXo1ME3EU79hRqhEJqlLWS37HY3cQjKBRGFx1VatB4bGcQ33P6dzrb5kjWqtiuMitgYMeYzL%2FpWEUy%2FbIkM8nPtIAN%2FLLIkWw0hdrC9C9ekIzN0tT9jaKNdud3fZGGRZvXWI0ZY7Xhh26a4Nsv%2F%2FFJfP04OPsNh1NfqUJs4ri0BxC3qGnWHCGg7tWoooKkFGNsOMtRcxX%2B3ITQD%2BbhevUd%2BdSdgBDd3f8e3WdvkfMKfZMYverVrSNLn5zVKiiIb6Bn%2BWVmBdWOO6yKkVrXH%2BQPM7B12%2Fq6OhgGTXkUJcxNMmhDuME4fMpfQFw1xhXkTF0%2BE3n5xYPl79%2F39RLXBPNCDPwmK24dNY43MjyBk2knutkgbeIts%2F0A3KCsXeQ1ZoUZx2PLKdfiA%3D%3D&s2s=1
https://trends.revcontent.com/click.php?d=BIdmyoFownZhAUguggyqwWBWl6wvtVbDOrrFxsUbkglHSnGC1zsZLK5cT4vF50XDRxp0C8sqjV8Z%2BngHxWiR5TBTS6j3b4ySwhre5k%2BX3eqk3i%2Bu59C0OrY6wVPobsCQ4HH5JXLhSEqrs7uBOhNP85sv1922xCy%2BRsskcd0Y1bjdd%2BQMTdaAIG5HdgZof7P12x4DtwakuI9AV2Dzhlb%2F5mCkPaZ5ysXVxUQzZIUHn6HXt4JFcCEXdXYE%2B6vSrj0Rxd%2FIWKr2PfAIBUOIQG4DJS%2Fk25Wuz%2Bm1gqsjieaYoXaSMurHkEzKD8AOhg2AzI2IUwv9LQh51J6arFpqvfHncVi6DiKUX3fPxqmNrIElprL0tLR2xcnd5iQeGte3aVioGw3ngqgSIO0CUfixKFVxWHxRQ66WaScEPEqvaCEb3wOTJkgNo4%2B6kwuEVlXNxKQV788LDuZt3OuL0vorYkyACReShARCcxRRN0NFAscDYjIfxH%2Fvxpnz6FFCx792tsFQn76UovO0frpvnSbenQw7zcXLqPKe4o2c47DbAcYTMnQDq7OiMjrwe2lfviXIeSALXyX%2F%2FB8Wn8jyHc9gEFL42F3CFx08Zyst35RKQigh0za5YypxYnkXNOMF5iwK91YH%2BAqD5HtrbvtPQ%2FknUvB3wGHk%2FUqzxCYjR72QhwR1VmqugBqVSv05FSWr0ZJnSCJQjefIis2HCPSgOPZweqSVSn4xBxVi8vF%2Fme8rk21Eyy6hgMGXu%2FP9irxWth4Qz7fjvi87q3LHS2JR6DEXtXJq%2Btj07gc0ZVoCjFdxUOzn3mIUSj6MhwGg3ehNh%2FAMxTr%2BsV3ZA1tbu%2BCMTneXLA4tef%2Blykz%2FVYO1FujKQOQPrgpLMQW0e9aU6G%2B33TgCExxNurgQmTHdnVI4SxSk2kpHA52s5xev%2B8%2BcX1nRWNaOsoHc%2F%2Fq2O1Sm11dl2%2FaHBc%2BgYqR%2BtW7%2BdDnEyLMX%2FnbC01xxRLrZXFnwRqlV8I7VDLaIjf0guuL9bu4e%2FNjgKJrgQfnseq5xT3yxicjou596j%2B50kv6%2FVAgTcyKz9fYyOUr2Qfc3WE%2BiuqUANg909076dbRCLYqK2L7DISZggpqgKZUWKzmcK32lncmase4KOtmwc%2F%2B%2BqbuA0GEvycHCSvStYIuOc%2BLf8A6mF34tgfNqmmKkE5aJiKptQyDwoQ4rOQmxR9Fh2fsZGMMgFt%2Fzm3hHdSETeHEaBky08IipVsdqVks5zSWTa96Zv1C0HdoblUcRa8F1IraI9wTFxRw3Y02f&s2s=1
https://trends.revcontent.com/click.php?d=6D8JzlKoApyEq7MTUhQTARsWFvC%2F8dhDJ%2FwcJFmHexC7UVM8O3m0FdrSiwLhYHeHsoATJ7msDdtFt6JMHPlpfUTNqa2Ud%2ByFw0L0vsM07exzimVdXmbZ7WBKNXvqg%2F6k%2FnCXFteVMa9%2B%2BOkGWo3ewNyDcqNlK8MgEBzRlqRXPsULEFaZAIi%2Flufa%2B2X88oAEEdZ1DSR1jNT6gb2uy2pCmG5yYkVOLg9bWFJGx%2Bgi26s3cinakbhF1LqkbHsOnR0IV93uMfq2ClcI45xFOSda4twvHNxCvLue5pMOZ%2BR3mNJo4nLYxJ1PSjNYnt6mY2LuKOLB4pelI5RIi%2BEASuxWRMjzqtOXf3WxEr5FFiQuGvcxhsi%2FT0JJx409rEwk%2BVyaob%2Fn3kEYfuM8hEzqbwu8MbPikBPzmeSYIJfMczfU15B63%2F9g67ExO1hxYV%2B8lqY%2F68O%2FmdH91EQkd%2BzWGNuNUBxjByCuu%2B1eIFh4jeUrdv6lr3qv704UcjDyipOqqE3P%2BRm77Xa9B9ylEWR7CdlMBpwBwsnLbcmfN60Iaf957Oi%2FR5Sx4NsQShCnCMA6%2Fk3SzNex3WaqpklHY0RiAmT9e2zDGi4ybk8hFafFA77OVDGRXOJDwXRnEhYrvYGiyG8OX0qi%2Fr3YESKiVqAyNG%2BPgWG%2Bf6U1EalCftF1Kp0E6jDbEAYfhQCmkD6IcyWGVKRzv3GxywFeMQ8%2FqDOEGQBNOjZJBTlFQD0JxGGV0qEJS2rE1kAQ8So4RNEdbBp4OPYXlR1HT4FHOaAhDvLwdePAXGUNib6uc%2FqILd3UYkyCXPJkyr7CD9FR1Iq31vG3pUZKIh0kcBR5z7ve1DHsbYLY906KT4yh3vgHktOQEC1zPQz64SV78Hf4kBArNCBfk5OQNUnO0X3jFpi%2FYlsVAyJl5ITLIQL8ytBi0cDNLPRHOqlWBdurDF8BY3JEry8jW8JvnuOv9jjWNjiudNDUKMwm%2Fhb4KGiX7OEtqaOC2lXaHeKmU12ZytxGaAT1gvb3H9A2LjjbmwG5z%2Bv1%2FELfqKFqilhtzLArAChrOe86lV29RCnj0zMyuaT7P4wzFhoQpdVCRGSt7g5rAvOaLuZ0poKH8l6lbcnLxdhNh6RP0l%2Fh0%2FxiVvS4JBi9nuR1sPjvp85M5FxmSWTCCDJq9nlrXBo68iyPbX0OFqI57j7Gy7AUJOyqeU6QJ4mS9BRNAZQwwip9AXpjmbTYoQzDr%2FBbPH0AM9UvG962XA2c3otG%2F7RfMjs%3D&s2s=1



