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Statewide Business
Court Opens Its Doors

Georgia’s first new statewide court in 114 years, the Business Court . .. was
created to promote efficiency and predictability in complex litigation and to
make Georgia more attractive for business.

BY ROBERT “BOB” WATTS, JOHN “JACK” HERON IV AND JONATHAN KAUFMAN

ColumB

30 GEORGIA BAR JOURNAL

GETTYIMAGES.COM/FRANKRAMSPOTT

On Aug. 3,2020, the Georgia State-wide
Business Court (Business Court) opened
its virtual doors.! Georgia’s first new state-
wide court in 114 years, the Business Court
joins specialized commercial courts and
related pilot programs in 24 other states
across the country, including all of Geor-
gia’s neighbors.? The Business Court, like
its sister courts in other states, was created
to promote efficiency and predictability in
complex litigation and to make Georgia
more attractive for business.?

History

The Business Court is the result of court
reform efforts started by Gov. Nathan
Deal. In March 2017, Gov. Deal created
a Court Reform Council (Council) tasked
with improving efficiencies within the ju-
dicial court system.* After a subcommittee
investigated the feasibility and efficacy of
a statewide business court, the Council is-
sued a “Final Report” that recommended
“the constitutional creation of a statewide
business court in Georgia.” The Business
Court was designed to provide specialized
expertise for the adjudication of complex
cases, ultimately enhancing litigation of
complex matters by providing judicial re-
sources specifically tailored to such cases.
The Council also noted that “[t]he creation



of a statewide business court in Georgia
would . .. make Georgia a more attractive
and competitive venue for business.”

Creating the Business Court required
the citizens of Georgia to amend Article
VI of the Georgia Constitution. HR 993,
the proposed constitutional amendment,
passed the Georgia House and Senate by
a two-thirds supermajority. On Nov. 6,
2018, Georgia voters approved the con-
stitutional amendment with almost 70
percent of voters voting in favor of the
amendment providing for the Business
Court. In the following legislative session,
the General Assembly passed HB 239—
enabling legislation that effectively brought
the Business Court from concept to reality.
In July 2019, Gov. Brian Kemp nominat-
ed Walt Davis, then a partner at the law
firm of Jones Day in Atlanta, to serve as
the Business Court’s inaugural judge; one
month later, Judge Davis was unanimously
confirmed by the Judiciary Committees of
both Chambers of the General Assembly.
He began his term on Jan. 1, 2020. Now
that the Business Court is open for busi-
ness, it is important for Georgia practitio-
ners to understand the Business Court and
how it functions.

Bringing a Claim in the
Business Court

There are generally three ways that par-
ties may bring a claim before the Business
Court.” All three of these procedures are
set forth in Georgia statutes.?

First, parties can file their claims direct-
ly with the Business Court. The governing
statutes provide that a plaintiff may initi-
ate a civil action directly with the Business
Court so long as the action is not already
pending in a Superior or State Court.’
Once a plaintiff files the complaint with
the Business Court, any defendant may ob-
ject to the filing within 30 days and request
transfer of the lawsuit to any Superior or
State Court in which venue is proper." If a
defendant objects, the Business Court may
transfer the case to the Superior or State
Court where venue otherwise lies, unless
the action involves a contract claim or
dispute where all parties are business enti-
ties and the contract specifies the Business
Court is the proper forum.'!

Second, the parties to a case that is al-
ready pending in a Superior or State Court
may jointly remove the case to the Business
Court."” To remove a case from a State or
Superior Court, all parties must consent to
the removal and file a petition for removal
with the Business Court."”” This petition
must be filed with the Business Court
within 60 days after the original complaint
was filed in the Superior or State Court."

Third, a party may petition the Busi-
ness Court for transfer of the action from
a State or Superior Court of competent
jurisdiction.” The petition for transfer
must be filed with the Business Court
within 60 days of service of the complaint,
or within 60 days after the service of an
amended pleading, motion, order or other
document that provides notice to a party
that the case is eligible for transfer to the
Business Court.'* As with direct filing, an
opposing party has 30 days to object to
transfer. Upon a timely objection, the case
may be transferred back to the Superior or
State Court in which it was filed.”

Regardless of the method of entry, the
parties must pay a $3,000 filing fee."® This
fee is paid by the party that files the case
with the Business Court or the party that
seeks transfer of the case to the Business
Court." If the parties seek removal of the
action by agreement, the filing fee may be
equally allocated among all parties to the
agreement seeking removal of the case.?

Jurisdiction of the Business Court
The Business Court has jurisdiction
over 17 different categories of business-
related claims.?’ These 17 categories
generally involve business-related dis-
putes including claims arising under the
Georgia Trade Secrets Act of 1990, the
Uniform Commercial Code, the Geor-
gia Business Corporation Code and the
Georgia Uniform Securities Act of 2008,
among others.”” The Business Court
also has jurisdiction over tort and con-
tract claims involving businesses and
cases involving commercial real prop-
erty.” In a case requesting damages, the
Business Court may exercise jurisdic-
tion only where the amount in contro-
versy is at least $500,000.** If the claim
involves commercial real property, the

amount of controversy must be at least
$1,000,000.% In cases where no damages
are requested, the Business Court may
exercise its equitable powers in any case
that falls within the 17 categories of ju-
risdiction provided by statute.?

In addition to the 17 categories dis-
cussed above, the Business Court may
also exercise supplemental jurisdiction
over any claim that forms part of the same
case or controversy as claims within the
jurisdiction explicitly provided to the
Business Court.”” This provision provides
the Business Court with the necessary ju-
risdiction to handle predominantly busi-
ness-related disputes even though not all
claims in a case may fall within the Busi-
ness Court’s carefully crafted subject mat-
ter jurisdiction. While these jurisdictional
provisions may be new to Georgia prac-
titioners, the venue provisions applicable
to the Business Court remain largely the
same as other courts in the state.

Venue

The Business Court currently sits at the
seat of government in Atlanta and is
working to establish a physical presence
in Macon.?® When a case is initiated di-
rectly in the Business Court, venue will
be determined as otherwise provided for
by state law and the Georgia Constitu-
tion.” If more than one venue is proper,
then the party initiating the case shall
select among the proper venues at the
time of filing with the Business Court.*
If a case is either removed or transferred
from a Superior or State Court, then
venue will lie as properly set forth in the
original pleadings filed in the Superior
or State Court.*!

The judge of the Business Court may
conduct pretrial proceedings via video,
phone or other technological means.* In
addition, the parties may request that the
Business Court conduct pretrial proceed-
ings in the county where trial will be held
and, upon such a request, the judge of the
Business Court has discretion to do so.”* In
the event that a case proceeds to trial, the
judge of the Business Court shall preside
over a bench trial unless the parties re-
quest a jury trial.* The Business Court will
hold both bench trials and jury trials in the
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properly-designated venue. To facilitate a
smooth trial process, in the event a trial be-
comes necessary, the Business Court’s pro-
posed rules are tailored to ensure that the
parties can resolve their disputes efficiently.

Business Court Proposed Rules
The Business Court Proposed Rules are
the result of an intentional, deliberative
process that spanned a period of seven
months. A Rules Commission, authorized
by statute, drafted the Proposed Rules for
the Business Court. The eight-member
Rules Commission consisted of lawyers
from all over the state of Georgia, each
of whom brought a diverse perspective to
the rule-drafting process.*

To draft the proposed rules, the Rules
Commission relied on four primary sourc-
es: the Uniform Superior Court Rules,
the Rules of the North Carolina Business
Court, the Local Rules of the U.S. District
Court of the Northern District of Georgia
and the Delaware Chancery Court Rules.*
In so doing, the Commission sought to
consolidate best practices into a single set
of rules with a particular focus on early
case management, motions practice and
discovery.” The rule-making process re-
sulted in a set of proposed rules tailored
to address the particular demands of the
complex cases that will come before the
Business Court, including general business
claims and data intensive cases involving
numerous parties and nuanced questions
of commercial law. These rules will un-
doubtedly provide a benefit to the litigants
before the Business Court, as will the staff
of the Business Court, which Judge Davis
selected to ensure that cases move expedi-
tiously through the litigation process.

Staffing

In July 2020, Gov. Kemp nominated An-
gie T. Davis, the long-time clerk of court
for the State Court of Cobb County, to
serve as the first clerk of court for the
new Business Court. Ms. Davis was
unanimously confirmed by the General

Assembly just eight days later and was
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sworn in on Aug. 4. Like Judge Davis, she
will serve a five-year term and be eligible
for reappointment for any number of
consecutive terms. The clerk’s office also
includes a senior deputy clerk of court.

The Business Court is staffed by
E. Lynette Jimenez, senior staff attorney,
formerly the program director and staff
attorney for the Metro Atlanta Busi-
ness Case Division. The Business Court
also employs two term clerks, a judicial
assistant and legal interns. This level of
staffing will ensure that cases receive ap-
propriate attention given their complex-
ity and that they will be handled in an
efficient manner.

Any interested parties or counsel can file
proceedings with the Business Court any-
time via the PeachCourt eFiling system at
www.PeachCourt.com. More information
is also available on the Business Court web-
site at www.georgiabusinesscourt.com. ®

Robert “Bob” Watts is an
associate at Jones Day in
Atlanta. His practice
focuses on complex
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including shareholder and securities
litigation, in state and federal courts.
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Business Court Rules Commission,
where he helped combine national
best practices into the proposed
Business Court Rules.
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associate at Jones Day in
Atlanta. His practice
focuses on complex
commercial litigation,
including shareholder and securities
litigation following mergers or
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