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Combating Forced Labor: The Increased Use of 
Withhold Release Orders and Formal Findings

As has been described in previous Jones Day White Papers, the global problem of human 
trafficking—and the goal to eradicate it—profoundly effects corporate entities with global 
supply chains. This is particularly true for corporate entities that import goods into the 
United States, as it has long been the case that goods made with forced labor are not 
entitled to entry or importation. The United States Customs and Border Protection may 
use Withhold Release Orders (WROs), or formal findings, to enforce this prohibition. As 
indicated by the recent increase in the number of WROs issued, and statements made by 
various governmental agencies, imported goods are being more heavily scrutinized for 
evidence that forced labor was present in their supply chain, and the issuance of WROs 
and formal findings will likely be used more frequently than has been seen historically. If 
an importer is issued a WRO, or a formal finding, the goods will be denied entry or seized 
until the importer is able to affirmatively show that the goods were not, in fact, produced 
with forced labor. Companies should consult with counsel and labor experts to ensure 
compliance with best practices and relevant laws.
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INTRODUCTION

As has been described in previous Jones Day White Papers, 

the global problem of human trafficking—and the goal to eradi-

cate it—profoundly affects corporate entities with global supply 

chains.1 We have previously discussed steps that corporate enti-

ties should consider taking when examining their supply chains 

for signs of forced labor. In this White Paper, we describe the 

effect human trafficking may have on a corporate entity’s abil-

ity to import and export goods and the uptick in the U.S. gov-

ernment’s use of Withhold Release Orders (“WROs”) to prevent 

goods made with forced labor from entering the United States.

It has long been the case that goods made with forced labor 

are not entitled to entry or importation into the United States.2 

U.S. Customs and Border Protection (“CBP”) can prevent impor-

tation of goods made with forced labor either by issuing a WRO 

or a formal finding against an importer, resulting in the exclusion 

or possible seizure of the goods.3 Though these enforcement 

tools have been used sparingly in the past, the unprecedented 

issuance of five WROs on September 30, 2019, signals that pre-

venting prohibited goods made with forced labor from entering 

the United States is an enforcement priority for CBP.4

THE BASICS OF WITHHOLD RELEASE ORDERS AND 
FORMAL FINDINGS

Forced labor is defined as “convict labor, forced labor, or 

indentured labor under penal sanctions,” and includes forced 

child labor.5 Any port director or principal CBP officer who has 

reason to believe that goods being imported into the United 

States have been made with forced labor shall communicate 

his or her belief to the CBP Commissioner.6 Additionally, any-

one outside of CBP who has reason to believe that imported 

goods were produced with forced labor may report to the 

Commissioner through the e-Allegations Online Trade Violation 

Reporting System, or by calling 1-800-BE-ALERT.7 The Forced 

Labor Division within CBP’s Office of Trade leads the agen-

cy’s enforcement efforts prohibiting the importation of goods 

made with forced labor.

Upon receipt of a report, the Commissioner will conduct 

an investigation that “appears to be warranted by the cir-

cumstances of the case,” considering any representations 

offered by “foreign interests, importers, domestic producers, 

or other interested persons” to determine whether there is 

evidence that forced labor has been used.8 Due to varia-

tion in the amount and reliability of information that CBP may 

receive, the scope and scale of investigations are left to the 

Commissioner’s discretion.9 

If the Commissioner finds information that “reasonably but not 

conclusively” indicates that the goods have been made with 

forced labor, a WRO shall be issued, which prevents the goods 

from release into the United States.10 The importer can then 

either re-export the goods or contend that the goods were not 

made with forced labor. To obtain release of shipments subject 

to a WRO, importers must submit a certificate of origin signed 

by the foreign seller along with a detailed statement demon-

strating that the goods were not produced with forced labor, 

typically through a supply chain audit report.11 CBP may then 

either release or exclude the goods.12

If the Commissioner obtains evidence sufficient to make a 

determination that the goods have been produced in violation 

of the ban on importation of goods made with forced labor, 

the Commissioner, with the approval of the Secretary of the 

Treasury, will publish a formal finding in the Customs Bulletin 

and the Federal Register.13 A formal finding requires “conclu-

sive evidence, i.e., probable cause, that the goods were made 

with forced labor”—more evidence than is required for a WRO.14 

If the evidence submitted by the importer fails to establish that 

the goods were not produced with forced labor, the goods will 

be treated as prohibited under 19 U.S.C. § 1307 and may be 

seized and subject to summary forfeiture proceedings.15 

WROs and formal findings remain in effect until revoked or mod-

ified, which may occur only if evidence shows that the goods 

were not made or are no longer being made with forced labor, 

or if the goods are no longer being or likely to be imported 

into the United States.16 A recent example of the evidence suf-

ficient to revoke a WRO involved a Malaysian company seek-

ing to import stevia products into the United States in 2017.17 In 

response to CBP’s investigation and imposition of a WRO, the 

importer provided two audit reports that found no evidence of 

forced labor, proper procedures in place to assess suppliers in 

the company’s supply chain, proper traceability systems, and 

conformance with relevant regulations.18 The company also pro-

vided its Global Labor Policy and Supplier Code of Conduct, as 

well as detailed purchase records and financial documenta-

tion to demonstrate that the goods were not made with forced 
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labor.19 CBP ultimately released the company’s shipments 

based on the evidence submitted by the importer.

HISTORICAL ENFORCEMENT THROUGH WROS AND 
FORMAL FINDINGS

The frequency with which CBP has issued WROs and formal 

findings has been inconsistent and somewhat unpredictable. 

There have been only 45 WROs issued since the first one was 

issued in 1953.20 Though most countries have only one or two 

importers who have received a WRO, Chinese importers have 

received thirty-two.21 China is also the only country from which 

importers have been subject to formal findings by CBP, receiv-

ing six between 1992 and 1996.22

The relatively small number of WROs and formal findings 

imposed by CBP is likely the result of the “consumptive 

demand” exception to the ban on importation of goods made 

with forced labor. The exception allowed the importation of 

goods produced with forced labor so long as the goods were 

not produced “in such quantities in the United States as to 

meet the consumptive demands of the United States.”23 The 

long-standing consumptive demand loophole to the ban on 

goods produced with forced labor was revoked on February 

24, 2016, when President Obama signed the Trade Facilitation 

and Trade Enforcement Act of 2015, thereby enhancing 

CBP’s ability to prevent the importation of goods made with 

forced labor.24

Between 2000 and 2015, no WROs or formal findings were 

issued.25 Since 2016, however, 13 WROs have been issued—

four in 2016, two in 2018, and seven in 2019.26 On September 

30, 2019, five WROs were issued against manufacturers and 

raw material providers from five different countries suspected 

of using forced labor.27 In response to that unprecedented 

number of WROs, the Executive Assistant Commissioner of 

CBP’s Office of Trade stated that “CBP is firmly committed 

to identifying and preventing products made with the use 

of forced labor from entering the stream of U.S. Commerce,” 

and that “[t]he effort put into investigating these producers 

highlights CBP’s priority attention on this issue.”28 The most 

recent list of goods known to have been produced globally by 

forced or child labor compiled by the U.S. Department of Labor 

identifies 148 goods produced in 76 countries, and may be a 

roadmap for future CBP enforcement actions.29 

While CBP does not release the evidence relied upon for partic-

ular WROs, it has stated that it relies on internal intelligence as 

well as third-party audits, information provided by civil society 

groups, and nongovernmental organizations who have exper-

tise in the area of forced labor.30 For example, one of the WROs 

issued on September 30, 2019, targeted a Malaysian manu-

facturer of rubber gloves that had been the subject of public 

reports of possible forced labor.31 Workers from one of the com-

pany’s factories alleged that they were forced to work at least 

twelve hours a day, seven days a week, with only one day off 

per month.32 The workers also alleged that the company confis-

cated their passports and improperly withheld wages.33

Another recent WRO, issued on November 1, 2019, prohibited 

the importation of tobacco from Malawi.34 The U.S. Department 

of Labor has reported that children in Malawi are subjected to 

forced labor, including harvesting tobacco.35 Children forced 

to harvest tobacco are at risk for illness from nicotine absorp-

tion, and are exposed to pesticides, chemicals, and harsh 

weather conditions.36 

INCREASED SCRUTINY OF IMPORTED GOODS 
PRODUCED WITH FORCED LABOR

There are other indications that the United States government 

continues to prioritize enforcement of the forced labor ban, 

and as a result companies with global supply chains should 

expect greater scrutiny of imported goods for indications that 

forced labor was used in their production. 

On January 31, 2020, President Trump issued an “Executive 

Order on Combating Human Trafficking and Online Child 

Exploitation in the United States.”37 The order states that the 

Executive Branch will “prioritize its resources to vigorously 

prosecute offenders, to assist victims, and to provide preven-

tion education to combat human trafficking and online sexual 

exploitation of children.”38 The order also provides for a num-

ber of steps to combat human trafficking, including: a full-time 

position at the Domestic Policy Council to work on human 

trafficking issues; an online list of the Federal Government’s 
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human trafficking resources; improved methodologies of esti-

mating the prevalence of human trafficking; and increased 

coordination between the government and law enforcement 

to prevent, detect, and prosecute human trafficking.39

Also in January 2020, the Department of Homeland Security 

(“DHS”) released a comprehensive “Strategy to Combat Human 

Trafficking, the Importation of Goods Produced with Forced 

Labor, and Child Sexual Exploitation,” which outlined numer-

ous action steps to “strengthen international, interagency, and 

non-governmental coordination to interdict illicit goods in our 

supply chains.”40 These steps include increasing investigative 

and enforcement capacity at DHS, improving education and 

outreach to industry partners, and encouraging international 

partners to adopt reciprocal safeguards against forced labor.41 

DHS reiterates in this strategy that WROs and formal findings 

are enforcement mechanisms that are utilized to prevent the 

importation of goods made with forced labor.42

In October 2019, the Congressional-Executive Commission 

on China (“CECC”) held a hearing on “Forced Labor, Mass 

Internment, and Social Control in Xinjiang,” to examine the 

way that products made in forced labor camps in Xinjiang, 

China, had entered global supply chains.43 Following the hear-

ing, on October 31, 2019, the chair and co-chair of the CECC 

recommended that CBP investigate and block goods made 

with forced labor in Xinjiang.44 The letter detailed how forced 

labor had been used to make goods found in the supply 

chains of several global companies and requested that the 

Commissioner of CBP take “aggressive action” by issuing a 

WRO.45 In November 2019, a group of U.S. senators sent a let-

ter to several cabinet agencies requesting a report on actions 

taken by the U.S. government to ensure the federal procurement 

process is not complicit in human trafficking or forced labor. 46

On July 31, 2019, U.S. Immigration and Customs Enforcement’s 

Homeland Security Investigations (HSI) Global Trade 

Investigations Division announced a first of its kind partnership 

with Liberty Shared, a global nongovernmental organization, to 

combat forced labor in global commerce.47 By partnering with 

organizations with information about corporate supply chains 

and financial flows “HSI seeks to gather information that will 

lead to successful prosecutions and significant steps being 

made in eliminating forced labor.”48

CONCLUSION

The recent increase in the issuance of WROs by CBP and its 

stated intention to ramp up enforcement efforts, and the con-

tinuing Congressional focus on human trafficking, highlights 

that preventing the importation of goods produced using 

forced labor remains an important enforcement priority. 

As such, companies should consider following best practices 

for global supply chains outlined by CBP.49 These practices 

include developing a comprehensive supply chain profile 

so that any importer into the United States understands the 

entirety of the chain of production, from raw materials to fin-

ished goods.50 Companies should also consider requiring a 

written code of conduct for all suppliers in their global supply 

chain, including specific language as to minimum labor stan-

dards.51 Finally, companies should consider whether their inter-

nal control process for supply chain management is robust, 

including regular risk assessments and audits to detect and 

deter the use of forced labor and to promptly remediate any 

identified problems.52 

Companies should consult with counsel and labor experts to 

ensure that their current practices and policies regarding the 

use of labor in their supply chains are sufficient to comply 

with U.S. law. 

LAWYER CONTACTS

Authors

Bethany K. Biesenthal

Chicago

+1.312.269.4303

bbiesenthal@jonesday.com

Laura E. Ellsworth

Pittsburgh

+1.412.394.7929

leellsworth@jonesday.com

Roman E. Darmer

Irvine

+1.949.553.7581

rdarmer@jonesday.com

mailto:bbiesenthal@jonesday.com
mailto:leellsworth@jonesday.com
mailto:rdarmer@jonesday.com


4
Jones Day White Paper

Additional Lawyer Contacts

Alison B. Marshall

Washington

+1.202.879.7611

abmarshall@jonesday.com

F. Curt Kirschner, Jr.

San Francisco

+1.415.875.5769

ckirschner@jonesday.com

Lauri W. Sawyer

New York

+1.212.326.3898

lwsawyer@jonesday.com

Linda A. Hesse

Paris

+33.1.56.59.38.72

lhesse@jonesday.com

Angel Huang

Shanghai/Beijing

+86.21.2201.8000/+86.10.5866.1125

ahuang@jonesday.com

Nicole M. Perry

Houston

+1.832.239.3791

nmperry@jonesday.com

Joelle Lau

Hong Kong 

+852.3189.7384 

joellelau@jonesday.com

Sheila L. Shadmand 

Dubai

+ 971.4.709.8408

slshadmand@jonesday.com

Carolyn A. Haney, an associate in the Chicago Office, contributed to the preparation of this White Paper.

ENDOTES

1 Bethany K. Biesenthal et al., “Labor Trafficking in Corporate Supply 
Chains—Where We Are Now,” Jones Day (Dec. 2019); Bethany K. 
Biesenthal et al., “Global Spotlight on Labor Trafficking in Corporate 
Supply Chains—Know Your Obligations,” Jones Day (Aug. 2018).

2 19 U.S.C. §1307 (2016).

3 19 C.F.R. § 12.42 (2017).

4 See Geneva Sands, “US Halts Import of Goods Suspected to Have 
Been Made with Forced Labor,” CNN (Oct. 1, 2019).

5 19 C.F.R. § 12.42(a) (2017).

6 Id.

7 19 C.F.R. § 12.42(b) (2017); U.S. Customs and Border Protection, “CBP 
Issues Withhold Release Order on Tobacco from Malawi” (Nov. 1, 
2019).

8 19 C.F.R. § 12.42(d) (2017).

9 Congressional Research Service, “Section 307 and Imports 
Produced by Forced Labor” (Nov. 14, 2019).

10 19 C.F.R. § 12.42(e) (2017).

11 U.S. Customs and Border Protection Office of Trade, “U.S. Customs 
and Border Protection Forced Labor Webinar 7” (Aug. 2018), 
[hereinafter CBP Webinar]; U.S. Customs and Border Protection 
Commercial Enforcement Division, “Forced Labor Enforcement, 
Withhold Release Orders, Findings, and Detention Procedures” 
(Aug. 2016), [hereinafter CBP Fact Sheet].

12 CBP Fact Sheet, supra note 11.

13 19 C.F.R. § 12.42(f) (2017).

14 CBP Fact Sheet, supra note 11; CBP Webinar, supra note 11 at 10.

15 19 C.F.R. § 12.42(g) (2017); CBP Fact Sheet supra note 11.

16 CBP Fact Sheet, supra note 11.

17 “PureCircle Shipments Cleared, Reaffirming Company’s Proper 
Labor Policies,” PureCircle (Jan. 30, 2017).

18 Id.

19 Id.

20 U.S. Customs and Border Protection, “Withhold Release Orders and 
Findings” (last modified Nov. 1, 2019), [hereinafter Withhold Release 
Orders and Findings]. 

21 Id.

22 Id.

23 U.S. Customs and Border Protection, “Forced Labor” (last visited 
Jan. 21, 2020).

24 Id.

25 Withhold Release Orders and Findings, supra note 20.

26 Id.

27 Id.

28 U.S. Customs and Border Protection, “CBP Issues Detention Orders 
Against Companies Suspected of Using Forced Labor” (Oct. 1, 
2019).

29 U.S. Department of Labor, “2018 List of Goods Produced By 
Child Labor or Forced Labor” (September 2018), required by the 
Trafficking Victims Protection Reauthorization Act of 2005, Public 
Law No. 109-164 (2006).

30 “Nomination of Kevin K. McAleenan, to be Commissioner, Customs 
and Border Protection, Department of Homeland Security: Hearing 
Before the Committee on Finance, S. Hrg. 115-409 at 24-25” (Oct. 24, 
2017).

31 Sarah Carpenter, “U.S. Customs & Border Protection Issues an 
Unprecedented Five Withhold Release Orders,” Assent Blog (Oct. 
16, 2019).

https://www.jonesday.com/en/lawyers/h/haney-carolyn
https://www.jonesday.com/en/insights/2019/12/labor-trafficking-in-corporate-supply-chains
https://www.jonesday.com/en/insights/2019/12/labor-trafficking-in-corporate-supply-chains
https://www.jonesday.com/en/insights/2018/08/the-global-spotlight-on-labor-trafficking-in-corpo
https://www.jonesday.com/en/insights/2018/08/the-global-spotlight-on-labor-trafficking-in-corpo
https://www.cnn.com/2019/10/01/politics/cbp-trade-forced-labor/index.html
https://www.cnn.com/2019/10/01/politics/cbp-trade-forced-labor/index.html
file:///C:\Users\JP013502\AppData\Local\Interwoven\NRPortbl\NAI\JP013502\),%20https:\www.cbp.gov\newsroom\national-media-release\cbp-issues-withhold-release-order-tobacco-malawi
file:///C:\Users\JP013502\AppData\Local\Interwoven\NRPortbl\NAI\JP013502\),%20https:\www.cbp.gov\newsroom\national-media-release\cbp-issues-withhold-release-order-tobacco-malawi
https://crsreports.congress.gov/product/pdf/IF/IF11360
https://crsreports.congress.gov/product/pdf/IF/IF11360
https://www.cbp.gov/sites/default/files/assets/documents/2018-Nov/Forced%20Labor%20Presentation_FL_Section508Compliant.pdf%20
https://www.cbp.gov/sites/default/files/assets/documents/2018-Nov/Forced%20Labor%20Presentation_FL_Section508Compliant.pdf%20
https://www.cbp.gov/sites/default/files/assets/documents/2016-Aug/Fact%20Sheet%20-%20Forced%20Labor%20Procedures.pdf%20
https://www.cbp.gov/sites/default/files/assets/documents/2016-Aug/Fact%20Sheet%20-%20Forced%20Labor%20Procedures.pdf%20
https://purecircle.com/news/us-customs-clears-purecircle-of-labor-allegations/
https://purecircle.com/news/us-customs-clears-purecircle-of-labor-allegations/
https://www.cbp.gov/trade/programs-administration/forced-labor/withhold-release-orders-and-findings%20
https://www.cbp.gov/trade/programs-administration/forced-labor/withhold-release-orders-and-findings%20
https://www.cbp.gov/trade/programs-administration/forced-labor/withhold-release-orders-and-findings%20
https://www.cbp.gov/newsroom/national-media-release/cbp-issues-detention-orders-against-companies-suspected-using-forced
https://www.cbp.gov/newsroom/national-media-release/cbp-issues-detention-orders-against-companies-suspected-using-forced
https://www.finance.senate.gov/imo/media/doc/33483.pdf
https://www.finance.senate.gov/imo/media/doc/33483.pdf
https://www.finance.senate.gov/imo/media/doc/33483.pdf
https://blog.assentcompliance.com/index.php/u-s-issues-five-wros/
https://blog.assentcompliance.com/index.php/u-s-issues-five-wros/


© 2020 Jones Day. All rights reserved. Printed in the U.S.A.

Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for general 
information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of the 
Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our “Contact Us” form, which 
can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not constitute, 
an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of the Firm.

32 Hannah Ellis-Petersen, “NHS Rubber Gloves Made in Malaysian 
Factories Linked with Forced Labour,” Guardian (Dec. 9, 2018).

33 Id.

34 Geneva Sands, “US Suspends Tobacco Imports from Malawi Over 
Forced Child Labor Allegations,” CNN (Nov. 1, 2019).

35 Id. (citing Bureau of International Labor Affairs, “Child Labor and 
Forced Labor Reports: Malawi,” U.S. Dep’t of Labor (last visited Jan. 
21, 2020).

36 Id.

37 Exec. Order 13903 on Combating Human Trafficking and Online 
Child Exploitation in the United States (2020).

38 Id. § 1.

39 Id. §§ 2-5.

40 Dep’t of Homeland Security, “Strategy to Combat Human 
Trafficking, the Importation of Goods Produced with Forced Labor, 
and Child Sexual Exploitation 21” (Jan. 2020).

41 Id. at 22.

42 Id. at 21, 30.

43 Forced Labor, Mass Internment, and Social Control in Xinjiang: 
Hearing Before the Cong.-Executive Commission on China, 116th 
Cong. (2019).

44 Press Release, Cong.-Executive Commission on China, “Xinjiang: 
CECC Commissioners Seek Import Restrictions on Forced Labor 
Made Goods” (Nov. 5, 2019).

45 Id.

46 Sarah K. Rathke, Ludmilla L. Kasulke & Jordan E. O’Connell, 
“Federal Focus on Forced Labor in Xinjiang: Supply Chain Risks,” 
Nat’l L. Rev. (Nov. 22, 2019).

47 U.S. Immigration and Customs Enforcement, “ICE HSI Global Trade 
Investigations Division Partners with Liberty Shared to Combat 
Forced Labor” (last updated Aug. 2, 2019).

48 Id.

49 U.S. Customs and Border Protection, “Responsible Business 
Practices on Forced Labor Risk in the Global Supply Chain” (Aug. 
2018).

50 Id.

51 Id.

52 Id.

https://www.theguardian.com/global-development/2018/dec/09/nhs-rubber-gloves-made-in-malaysian-factories-accused-of-forced-labour
https://www.theguardian.com/global-development/2018/dec/09/nhs-rubber-gloves-made-in-malaysian-factories-accused-of-forced-labour
https://edition.cnn.com/2019/11/01/politics/malawi-child-labor-allegations-tobacco/index.html?no-st=1573146095
https://edition.cnn.com/2019/11/01/politics/malawi-child-labor-allegations-tobacco/index.html?no-st=1573146095
https://www.dol.gov/agencies/ilab/resources/reports/child-labor/malawi)
https://www.dol.gov/agencies/ilab/resources/reports/child-labor/malawi)
https://www.whitehouse.gov/presidential-actions/executive-order-combating-human-trafficking-online-child-exploitation-united-states/
https://www.whitehouse.gov/presidential-actions/executive-order-combating-human-trafficking-online-child-exploitation-united-states/
https://www.cecc.gov/media-center/press-releases/xinjiang-cecc-commissioners-seek-import-restrictions-on-forced-labor
https://www.cecc.gov/media-center/press-releases/xinjiang-cecc-commissioners-seek-import-restrictions-on-forced-labor
https://www.cecc.gov/media-center/press-releases/xinjiang-cecc-commissioners-seek-import-restrictions-on-forced-labor
https://www.natlawreview.com/article/federal-focus-forced-labor-xinjiang-supply-chain-risks
https://www.ice.gov/news/releases/ice-hsi-global-trade-investigations-division-partners-liberty-shared-combat-forced
https://www.ice.gov/news/releases/ice-hsi-global-trade-investigations-division-partners-liberty-shared-combat-forced
https://www.ice.gov/news/releases/ice-hsi-global-trade-investigations-division-partners-liberty-shared-combat-forced
https://www.cbp.gov/sites/default/files/assets/documents/2018-Aug/CBP%20Responsible%20Business%20Practices%20on%20Forced%20Labor_v4%20%28FINAL%20with%20Publication%20Number%29.pdf
https://www.cbp.gov/sites/default/files/assets/documents/2018-Aug/CBP%20Responsible%20Business%20Practices%20on%20Forced%20Labor_v4%20%28FINAL%20with%20Publication%20Number%29.pdf

	INTRODUCTION
	THE BASICS OF WITHHOLD RELEASE ORDERS AND FORMAL FINDINGS
	HISTORICAL ENFORCEMENT THROUGH WROS AND FORMAL FINDINGS
	INCREASED SCRUTINY OF IMPORTED GOODS PRODUCED WITH FORCED LABOR
	CONCLUSION
	LAWYER CONTACTS
	Authors
	Additional Lawyer Contacts


