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French Blocking Statute: A Renewed Interest?

Recent laws—such as the 2016 Sapin 2 Law and the new EU General Data Protection 

Regulation—provide for rules that are intended to ensure compliance with the French 

Blocking Statute, which prohibits any French party from requesting or disclosing com-

mercial information, absent a French court order. Many individuals believe that these 

provisions are likely to lead to increased enforcement of the Blocking Statute. 

French Parliament Member Raphaël Gauvin, in a recent unreleased Report to the French 

Prime Minister, insisted on the strict enforcement of the French Blocking Statute, with 

increased penalties. If they have not already done so, companies should be considering 

what risks these new legal provisions create when they are ordered to produce docu-

ments in proceedings outside of France.

June 2019



ii
Jones Day White Paper

TABLE OF CONTENTS

A DILEMMA FOR FRENCH COMPANIES  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                        1

RARE ENFORCEMENT BY FRENCH COURTS  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                   1

APPLICATION IN U.S. COURTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                 1

RECENT LAWS AND REGULATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                            2

THREE KEY TAKEAWAYS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                      3

LAWYER CONTACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                         3

ENDNOTES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .                                                                                  3



1
Jones Day White Paper

Originally enacted in 1968 in response to U.S. antitrust investi-

gations into French shipping companies, the French Blocking 

Statute was tailored to protect French citizens and corpora-

tions from the alleged excesses of U.S. discovery processes.

The Statute prohibits any French party from requesting or 

disclosing commercial information, whether originating from 

France or elsewhere in litigation outside of France, absent a 

French court order.1 

The reach of the statute has been interpreted broadly, and the 

information requested or disclosed does not have to involve 

the sovereignty, security, or essential economic interests of 

France to be covered by the statute. Moreover, the Statute 

applies to any evidence located in France, whether in the 

hands of a natural or legal person, French or foreign.

Any infringement of the Blocking Statute constitutes a criminal 

offense, the potential sanctions being imprisonment of up to 

six months and/or a fine of up to €18,000 for an individual and 

€90,000 for a company.

For a more complete description of the Statute, see our Jones 

Day Commentary “French Blocking Statute: A Death Foretold” 

(February 2014).

A DILEMMA FOR FRENCH COMPANIES

The Statute often requires French companies that are involved 

in litigation outside of France to choose between either com-

plying with the foreign discovery process and possibly expos-

ing themselves to prosecution in France or complying with the 

provisions of the Blocking Statute and jeopardizing their posi-

tion in litigation pending in a foreign jurisdiction. 

U.S. courts have ruled in several landmark decisions that 

the Federal Rules of Civil Procedure prevail over the French 

Blocking Statute and, hence, over the Hague Convention.2 This 

creates a dilemma in U.S. criminal and regulatory proceed-

ings when U.S. authorities proceed by serving subpoenas on 

French companies with a U.S. presence for documents located 

in France, rather than proceeding under the U.S.–French 

Mutual Legal Assistance Treaty to obtain those documents. 

In such proceedings, U.S. authorities may view a company’s 

compliance with the French Blocking Statute as noncoopera-

tive, and U.S. courts may view such behavior as contemptuous. 

Therefore, even though the Blocking Statute may in fact be 

depriving companies of their right to defend themselves effi-

ciently before foreign courts, the Statute’s initial goal was to 

protect French economic interests.

RARE ENFORCEMENT BY FRENCH COURTS 

French authorities have prosecuted offenders under these 

provisions from time to time. 

On December 12, 2007, the French Supreme Court rendered a 

landmark decision, known as the Christopher X / MAAF case.3 

The court held that a French-qualified lawyer had committed 

a criminal offense by seeking to obtain information—without 

complying with the requirements of the Hague Convention—

from a French company to serve as evidence in court pro-

ceedings pending in the United States.

However, on January 30, 2008, the French Supreme Court4 

reversed its position, upholding dismissal of a criminal com-

plaint based on alleged breach of the Blocking Statute. The 

Court ruled that the information disclosed in the course of a 

U.S. court proceeding was related to private matters. It stated 

that despite the confidentiality of the information, the data did 

not fall within the scope of the Statute, because this was not 

sensitive economic information.

More recently, the Blocking Statute has been invoked before 

French civil courts to challenge the transmission of docu-

ments. In a notable decision, the Court of Appeal of Nancy5 

refused, pursuant to the Statute, to order the disclosure of 

documents intended to be produced in a pre-trial discovery 

proceeding in the United States.6

APPLICATION IN U.S. COURTS

Litigants and third parties have invoked the French Blocking 

Statute in U.S. court proceedings with little success. In the 

seminal case Société Nationale Industrielle Aérospatiale v. 

U.S. Dist. Court,7 plaintiffs sued two French companies in U.S. 
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federal court. The defendants opposed discovery of informa-

tion located in France, arguing that compliance would violate 

the French Blocking Statute. The U.S. Supreme Court declined 

to defer to French law, writing that “[blocking] statutes do not 

deprive an American court of the power to order a party sub-

ject to its jurisdiction to produce evidence even though the 

act of production may violate that statute.”8 But the Court did 

not wholly disregard French interests, stating that “American 

courts should … take care to demonstrate due respect for any 

special problem confronted by [a] foreign litigant on account 

of its nationality or the location of its operations, and for any 

sovereign interest expressed by a foreign state.”9 

Thus, before ordering discovery or enforcing a subpoena that 

would violate a foreign blocking statute, U.S. courts must engage 

in a comity analysis that considers the particular facts of a case 

and the sovereign interests at issue.10 Courts have considered 

different factors when conducting this comity analysis, including: 

•	 The importance to the investigation or litigation of the doc-

uments or other information requested; 

•	 The degree of specificity of the request; 

•	 Whether the information originated in the United States; 

•	 The availability of alternative means of securing the 

information; 

•	 The extent to which noncompliance with the request would 

undermine important interests of the United States, or 

compliance with the request would undermine important 

interests of the state where the information is located; 

•	 Hardship of the party facing conflicting legal obligations; 

and 

•	 Whether that party has demonstrated good faith in 

addressing its discovery obligations.11

The existence of a blocking statute is “relevant to the court’s 

particularized comity analysis only to the extent that its terms 

and its enforcement identify the nature of the sovereign inter-

ests in nondisclosure of specific kinds of material.”12 

The French Blocking Statute has not carried much weight in U.S. 

courts’ comity analysis. Courts regard the Statute as a law that 

was purposefully drafted “riddled with loopholes that make it 

substantially unenforceable.”13 A U.S. court has observed that “[i]

n practice … it appears that when a foreign court orders produc-

tion of French documents even though the producing party has 

raised the ‘excuse’ of the French blocking statute, the French 

authorities do not, in fact, prosecute or otherwise punish the pro-

ducing party.”14 As a result, U.S. courts have repeatedly held that 

U.S. interests in obtaining information and documents located in 

France outweigh any French interest embodied by the current 

Blocking Statute.15 That said, even when a U.S. court compels 

discovery notwithstanding the Blocking Statute, U.S. courts have 

been receptive to arguments that certain types of documents 

should be produced in pseudonymized or redacted form.16

RECENT LAWS AND REGULATIONS

The 2016 Sapin 2 Law,17 which addresses transparency, anti-

corruption, and economic modernization in France, estab-

lished a French Anti-Corruption Agency (“Agency”) to control 

the implementation of compliance programs within compa-

nies, including compliance with the provisions of the Blocking 

Statute.

 

Article 3.5 of the Sapin 2 law provides that the new Anti-

Corruption Agency: 

[S]hall ensure, at the request of the Prime Minister, the 

compliance with [the Blocking Statute] in the context 

of the implementation of decisions taken by foreign 

authorities and which impose on companies whose 

registered office are located on French territory an obli-

gation to undertake a procedure in order to bring into 

conformity its internal procedures for preventing and 

detecting corruption.

 

The Agency’s mission will therefore include ensuring com-

pliance with the Blocking Statute, notably in the context of 

the execution of deferred prosecution agreements signed 

by French companies. Indeed, in the light of the above, the 

Agency will intervene only at the stage of implementation of 

decisions of foreign authorities and not at the prior stage of 

investigation or discovery procedures. 

Also, decree No. 2016-66 of January 29, 2016, established a 

“Strategic Information and Economic Security Service” (Service 

de l’information stratégique et de la sécurité économique), 

whose mission is to “ensure the application of the provisions 

of the above-mentioned law of July 26, 1968 by the persons 

subject to it, with the exception of those powers conferred by 

the law in this field to another authority (…).”
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No doubt, these provisions are likely to strengthen the 

enforcement of the Blocking Statute  and perhaps force U.S. 

courts to revisit their rationale for refusing to apply the French 

Blocking Statute.

Finally, by a law dated July 30, 2018,18 France implemented the 

EU Directive on Trade Secrets.19 While this law has no direct 

impact on the Blocking Statute, its provisions are intended 

to sanction the unlawful use and disclosure of trade secrets, 

including in litigation proceedings in France. This is an addi-

tional provision that lawyers will be able to use to oppose the 

transmission of sensitive documents.

THREE KEY TAKEAWAYS

Recent French laws provide for rules that are intended to 

ensure compliance with the French Blocking Statute.

The coming Gauvain Report will very likely recommend the 

strict application of the French Blocking Statute and increase 

the current penalties to prevent any breach of the Statute.

Increased enforcement of the French Blocking Statute may 

cause U.S. courts to give increased weight to the Statute when 

conducting comity analysis.
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