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Raising the Bar on "Willful" Securities Law Violations

The D.C. Circuit’s decision is significant because certain SEC statutes require a finding of
willfulness.

The U.S. Court of Appeals for the District of Columbia Circuit ("D.C. Circuit") is raising the bar on
"willful" violations under the federal securities laws. In The Robare Group, Ltd v. SEC, the D.C.
Circuit held that an investment adviser and its principals could not have "willfully" omitted a
material fact when the conduct involved was merely negligent.

The U.S. Securities and Exchange Commission ("SEC") alleged that the defendants failed to
disclose financial conflicts of interest in their investment adviser registration application (Form
ADV). The SEC held that for purposes of the Investment Advisers Act's ("IAA") antifraud rules
governing disclosures to clients (section 206), defendants were negligent but did not commit
intentional fraud; but for purposes of disclosure to the SEC (section 207), based on the same
conduct, defendants committed a "willful" violation.

The D.C. Circuit reversed. Traditionally, the SEC has relied on Wonsover v. SEC, 205 F.3d 408
(D.C. Cir. 2000), which noted that "willfully" means intentionally committing an act, regardless
of whether the person is aware that they are violating the law. In Robare, the D.C. Circuit ruled
that the statute at issue (section 207) makes it unlawful "willfully to omit ... any material fact"
from Form ADV, and as a result a person must at least intend to omit material information in
order to violate the provision. If the evidence supports only negligence, the conduct cannot
also be the basis for a willful violation.

The court's finding is significant because statutes allowing the SEC to censure, suspend, and
bar regulated entities, or associated persons, generally require a finding of "willfulness." The
SEC has often sought these sanctions in matters based on negligent conduct and in some
cases even based on strict liability.

Key Points

« It is an open issue as to whether this ruling will be limited to the specific language in section
207 of the IAA, or will be extended to other provisions in the securities laws that require
"willfulness."

« To avoid a heightened standard for willfulness, the SEC may increasingly shift toward
settling or litigating in the cease-and-desist context, where there is often no statutory
requirement to show "willfulness." This may be beneficial to defendants, especially where
the SEC's allegations are based only on negligence or strict liability.

« This decision may create a less favorable environment for settlements that involve a
statutory requirement to show "willfulness" as the SEC may be less likely to agree to
negligence-based charges.
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