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Registration Required: Supreme Court Resolves Circuit Split Over
Requirements for Copyright Action

A unanimous U.S. Supreme Court rules that copyright owners must have a copyright
registration before pursuing infringement claims in court.

Resolving a circuit split and a question facing any copyright owner wishing to file an
infringement suit, the U.S. Supreme Court unanimously held in Fourth Estate Public Benefit Corp.
v. Wall-Street.com, LLC, Case No. 17-571, that a claimant may sue only once the Copyright
Office issues a decision on registration.

For years, courts have been split over the meaning of Section 411(a) of the Copyright Act,
which provides that a claimant could only bring a copyright infringement suit after "registration
... has been made." The U.S. Courts of Appeal for the Fifth and Ninth Circuits interpreted Section
411(a) to mean a suit could be initiated after filing the required application, deposit, and fee
with the Copyright Office. The U.S. Courts of Appeal for the Tenth and Eleventh Circuits, on the
other hand, held that the statute meant claimants can only bring suit after the Copyright Office
issued a decision on registration. Like the latter courts, the Supreme Court determined that the
phrase "registration ... has been made" referred to "when the Register has registered a
copyright after examining a properly filed application."

The case originated when Fourth Estate sued Wall-Street.com for copyright infringement,
based only on a pending copyright application. The district court dismissed the claim and the
Eleventh Circuit affirmed, holding that the Copyright Act only allowed for suit once the
Copyright Office issued a registration.

In affirming, the Supreme Court determined that the registration approach "reflect[ed] the only
satisfactory reading of §411(a)'s text" that would not render other sections of the Copyright
Act superfluous. The Court also noted that, in multiple instances over the years, Congress had
"rejected proposals that would have eliminated registration or tied it to the copyright claimant's
application."

The Court found Fourth Estate's concerns regarding losing the ability to enforce overstated,
noting that average processing times of seven months still leave "ample time to sue" within the
Copyright Act's three-year statute of limitations, and that damages are available for
infringement before and after registration.

Going forward, copyright owners should develop a strategy for registering works early where
litigation is anticipated.
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Mallory McKenzie, an associate in the Washington Office, assisted in the preparation of this Alert.
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