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The year 1956 marked an important turning point in the history of telecommunications.  
Before that year, AT&T (American Telephone and Telegraph, then known as the Bell System1) 
had a century-old monopoly on the telephone system, including all attachments.2  In 1956, the 
D.C. Circuit came down with the Hush-A-Phone v. United States decision (“Hush-A-Phone”), 
permitting a noise reduction systems developed at firms other than Bell to attach to the Bell 
telephone system.3 Hush-A-Phone shifted the tide in the history of telecommunications and 
paved the path for another landmark decision, In re Carterfone (1968) that permitted another 
non-Bell (speaker) device to attach to the Bell telephone system.4  Hush-A-Phone and Carterfone 
are recognized as the starting point of the demise of the Bell System’s century-long monopoly on 
the telephone industry.

Despite its centrality to the history of telecommunications, Hush-A-Phone Corporation’s 
defeat of the Bell System has been quite a mystery to many people, including historians and legal 
scholars.5  One oversimplification of the story recounts a lunch-break stroll of an AT&T’s 
lawyer, John Steele Gordon, in the late 1940s, in which he saw an advertisement for Hush-A-
Phone.  Upon learning of “a telephone-related item without going through AT&T, [h]e set out to 
squash it.  He filed a suit with the FCC claiming the Hush-a-Phone mouthpiece would cause 
catastrophic failure of the phone system.”6  In the same vein, Law Professors Tim Wu and 
Lawrence Lessig in 2003 wrote to the Secretary of the Federal Communications Commission 
(“FCC”), Marlene H. Dortch, stating: “In the well-known Hush-A-Phone decision, AT&T sought 
to ban the use of a simple plastic cup used to facilitate the privacy of telephone conversations as 
an ‘unauthorized foreign attachment.’”7  Similarly, Steven Shepard wrote in his Telecom Crash 
Course: “In 1948, AT&T sued the Hush-a-Phone Corporation for manufacturing a device that 
physically connected to the telephone network.”8 

But that was simply not what happened.9  Hush-A-Phone was not a lawsuit where the 
Bell System sued to preserve its monopoly and squash a competitor; rather, Hush-A-Phone was a 
declaratory judgment action10 where Hush-A-Phone, as plaintiff, proactively sued to challenge 
the legal validity of the Bell System’s tariff,11 which forbade non-Bell attachments to telephone, 
as contrary to law and invalid.  A clear understanding how Hush-A-Phone played out 
procedurally can help scholars appreciate current telephone-war debates.12  Interestingly, the 
entire opinion of Hush-A-Phone from the D.C. Circuit spans 4 pages, consisting of 9 short 
paragraphs.  Though this writing style was unsurprising for opinions of that date,13 such bare-
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bone decision has often misled scholars. This important yet short decision prompts further 
investigation and merits commentary. 

The study of history is sometime the study of law.14  This paper traces Hush-A-Phone’s 
procedural history through a journey of tension between the federal agency of 
telecommunication and the federal Court of Appeals.  Part I introduces the history of the FCC 
and its ongoing tension with the D.C. Circuit for non-legal readers.  Part II discusses the Hush-
A-Phone device, and follows its journey through the FCC proceeding.  Part III continues the
Hush-A-Phone story at the D.C. Circuit.  Part IV then analyzes Hush-A-Phone’s influence on
Carterfone at the FCC.  Part V explores life after Hush-A-Phone and Carterfone, focusing on the
breakup of Bell System’s monopoly.

The F.C.C. and the D.C. Circuit 

Like other independent agencies of the U.S. government, the Federal Communications 
Commission (more commonly known by its abbreviation, “the FCC”) also originated from 
statute.  The Communications Act of 1934,15 replaced the Federal Radio Commission with the 
FCC, and transferred regulation of interstate telephone services from the Interstate Commerce 
Commission to the FCC.  As time goes on and new technologies emerge, the FCC has expanded 
the scope of its discretion.16  By 1951 (the relevant time period for Hush-A-Phone), the FCC 
could already regulate adequacy, quality, and rates of interstate and international telephone 
services,17 including the Bell telephone monopoly.  As of 2008, the FCC can regulate interstate 
communications by radio, television, wire, satellite, and cable and in the areas of broadband 
access, fair competition, radio frequency use, media responsibility, public safety, and homeland 
security.18 

The FCC’s expansion of discretionary power over time has led to a “fine tension” with 
the U.S. Courts of Appeals for the D.C. Circuit (known in short as “the D.C. Circuit,” or 
sometime as the second-most powerful court in America19).  The reason for such tension is quite 
simple:  “Agency actions are necessarily political” because they “apply policy at least partly 
determined by the political process,” whereas courts, including the D.C. Circuit, “are not and 
cannot be in the policy business.”20  As the D.C. Circuit becomes closely familiar with the FCC’s 
work over time, the D.C. Circuit maximizes its utility by holding the FCC’s expansion of 
discretion in check.  The standard of review is simply that the D.C. Circuit can set aside agency 
decisions, including those from the FCC, if they were “arbitrary or capricious” or not supported 
by “substantial evidence.”21  As Professor Sheila Jasanoff noted: “[P]aradoxically, . . . lay judges 
have the power to overturn decisions made by administrative agencies with considerably greater 
technical expertise and policy experience.”22 

In re Hush-A-Phone (F.C.C.) 

In the early twentieth century, the Bell System “controlled not only the telephone 
network, but also the devices attached to it,” such that consumers “rented their phones from 
A&T, and the company prohibited them from making any modifications to the phones.”23  This 
sort of horizontal monopoly on both the telephone and its attachments was a huge problem for 
the Bell System’s competitors.  It made the Bell System, especially as a defendant with deep 
pockets, a target for lawsuits.  Indeed, the Bell System’s breakup began “with a rubber cup.”24 
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Since 1921, the Hush-A-Phone Corporation had been manufacturing and selling the	
Hush-A-Phone device, an acoustical device used with a telephone transmitter as a selective 
silencing system to provide privacy for telephone conversation and improve reception of 
transmission.25  In simpler terms, the Hush-A-Phone device (which can be seen in a Google 
Images search) was a large plastic funnel enveloping the telephone user’s mouth on one end and 
strapped to the microphone of the handset on the other to muffle the conversation.26  As to 
quantity, from 1921 to 1949, the net sales of all Hush-A-Phone models totaled about 125,000, 
but roughly 85,000 of those (for the pedestal type telephones) were obsolete and no longer in 
use.  Thus, the total number of Hush-A-Phone devices in use as of early 1950 was about 
40,000.27  As such, the Hush-A-Phone Corporation’s number was about 0.117% compared to 
over 35.3 million Bell telephones in service in 1950.28 

However, the plain language of the Bell System’s foreign attachment tariff regulation 
forbade Hush-A-Phone Corporation’s customers from using the Hush-A-Phone device in 
connection with interstate and foreign message toll and private line telephone service furnished 
by Defendants.29  A provision in the nature of such tariff regulation appeared in private contracts 
with telephone subscribers as early as 1899.  The tariff provision first appeared in the Bell 
System’s intrastate tariff schedules in 1913, and since then, the Bell System generally 
incorporated such provision in all tariffs, both interstate and intrastate.30  The tariff provision 
reads, for example:  “No equipment, apparatus, circuit or device not furnished by the Telephone 
Company shall be attached to or connected with the facilities furnished by the Telephone 
Company, whether physically, by induction or otherwise.”31  Or by way of another example of 
the tariff provision, “no equipment, apparatus or lines not furnished by the Telephone Company 
shall be attached to, or used in connection therewith.”32  For consequences, the Bell System’s 
“policy, upon discovering the use of a Hush-A-Phone, is to inform the subscriber that use of the 
device is contrary to their tariff regulations and to request him to remove it. . . . If the customer 
does not agree to disconnect the device, he may be informed that the company may discontinue 
his service.”33  Additionally, after the Bell System informed vendors of the Hush-A-Phone 
devices, some of Hush-A-Phone Corporation’s distributors began to give up selling Hush-A-
Phones.34 

The loss in sales of the Hush-A-Phone devices was significant to the Hush-A-Phone 
Corporation.  On December 22, 1948, the Hush-A-Phone Corporation and its President, Harry C. 
Tuttle, along with manufacturers, distributors, sellers, and users of the Hush-A-Phone device 
(“Plaintiffs”), filed a Complaint with the FCC for declaratory judgment (i.e., seeking a 
declaration of invalidity) against American Telephone and Telegraph Company and 22 other 
Defendants (collectively the “Bell System” or “Defendants”).35  Like courts, the FCC decides 
among the competing interests of private parties.  The Complaint “attacked the lawfulness of the 
so-called foreign attachment provisions of [D]efendants’ tariffs insofar as they were construed to 
prohibit the telephone subscriber’s use of the Hush-A-Phone device in connection with interstate 
and foreign telephone service” because they are in violation of the Communications Act of 
1934.36 

On February 1, 1949, Defendants filed their Answer, denying the allegations and arguing 
that the FCC has no jurisdiction under §§ 2(b)(1)37 & 221(b)38 of the Communication Act to 
grant the relief asked by Plaintiffs.39  Hush-A-Phone’s theory of the case was that “the phone 
silencer was indeed an ineffective and useful device,” and one that the Bell System did not offer.  
Undeniably, “the strongest part of Hush-A-Phone’s case was the technical aspect.”40  The FCC 
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held public hearings from January 17th to 26th of 1950 to address the issues raised by the 
Complaint and Answer, as well as:  (1) The nature and extent of the public need and demand for 
the Hush-A-Phone device; (2) the effect of the use of the Hush-A-Phone device on the quality of 
interstate and foreign telephone services; (3) whether Defendants’ effective tariff regulations are 
properly construed as prohibiting the use of the Hush-A-Phone device; (4) if so, whether the 
foreign attachment provisions are unjust and unreasonable, and therefore unlawful, and 
unreasonably discriminatory against the Hush-A-Phone device users; and (5) whether the FCC 
should prescribe a tariff regulation to permit the use of Hush-A-Phone devices in connection 
with interstate and foreign telephone services, and, if so, the kind of tariff regulation to 
prescribe.41 

On February 16, 1951, the FCC released its Initial Decision, “propos[ing] to deny the 
relief requested and to dismiss and terminate the proceeding, upon the basis of findings and 
conclusions sustaining the lawfulness of the tariffs as applied to Hush-A-Phone.”42  Plaintiffs and 
the Chief of the FCC’s Common Carrier Bureau filed exceptions, and Defendants filed reply 
briefs.  Though none of the parties, on their own account, requested oral argument, the FCC, 
sitting with all the Commissioners, nonetheless held oral argument on November 30, 1951 
because of the nature of the case.43  The question presented to the FCC, as preserved by the 
exceptions, was “whether defendants’ foreign attachment tariff regulations are unjust and 
unreasonable to the extent that they prohibit the use of the Hush-A-Phone device in connection 
with interstate and foreign telephone service.”44  The FCC hinged its “just and reasonable” on 
whether the use of the Hush-A-Phone device impairs telephone service.  That is, “if the use of 
Hush-A-Phones does not impair telephone service, a tariff provision barring use of the device 
would not be ‘just and reasonable’ within the meaning of § 201(b) of the [Communications] 
Act.”45 

The FCC took the case under advisement for almost five years.  Tim Wu explained the 
delay: “[T]he FCC elected to stall, allowing [the Bell System] to continue its ban on foreign 
attachments.”46  Such delays in adjudication before administrative agencies echoes the 
“inefficacy of the judicial process” that prompts Professor Jasanoff’s “concern about the role of 
courts [and federal agencies] in shaping technology policy.”47  Finally on December 21, 1955, 
the FCC issued its 28-page Final Decision in favor of Defendants, and “concluded that it was not 
an unjust and unreasonable practice upon the part of [D]efendants to prohibit the use of the 
Hush-A-Phone device in connection with their telephone service.”48 

The FCC found that “the use of the Hush-A-Phone device affords some measure of 
privacy as well as a more quiet telephone wire by reason of exclusion of surrounding noise”49 
and “does not physically impair any of the facilities of the telephone companies.”50  The FCC 
initially appeared favorable to Plaintiffs.  But the FCC also found the Hush-A-Phone device, in 
particular instances, “would be deleterious to the telephone system and injures the service 
rendered by it, [especially] within the latter category.”51  That was because “the use of the Hush-
A-Phone results in a number of effects upon the telephone circuit; a slight loss in intelligibility 
when used in ordinary conversation, and a greater loss of intelligibility, when used with the 
objective of obtaining privacy.”52  In sum, the FCC “weigh[ed] against Hush-A-Phone’s 
significant benefit of privacy the ‘public detriment’ involved in this loss of intelligibility and 
concludes that it is not unjust and unreasonable to forbid the use of Hush-A-Phone” devices.53
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The FCC relied heavily on In re Use of Recording Devices in Connection with Telephone 
Service, where the FCC “determined that the furnishing, installation and maintenance of the 
necessary connecting device should be the responsibility of the telephone companies [to protect 
against impairment of the telephone service], although the telephone user could provide his own 
recording device,”54 and thus, the FCC saw “no reason, in this case, to order a departure 
therefrom.”55  The FCC explained that it was “necessary and proper that the use of foreign 
attachments be subject to control by [D]efendants through reasonable tariff regulations . . . to 
guard against any unreasonable restraints by common carriers” and found it “not possible to 
measure the public need or demand which may exist for the use of the Hush-A-Phone device in 
connection with interstate and foreign telephone services.”56  To be clear, the FCC belabored its 
28-page opinion with 19 pages, including footnotes, of “Findings of Facts” with tests after tests 
that Defendants conducted on the Hush-A-Phone device only to later discredit them.57 

Accordingly, the FCC denied the exceptions, dismissed the Complaint, and terminated the 
proceedings.58

Hush-A-Phone v. United States (D.C. Cir.)59 

On November 8, 1956, a panel of three D.C. Circuit Judges, David L. Bazelon, Henry 
White Edgerton, and Wilbur K. Miller, disagreed and reversed the FCC’s decision in a brief 
opinion spanning 4 pages, consisting of 9 short paragraphs.  Undeniably, “brevity is the soul of 
wit.”60  Judge Bazelon, writing for the panel, found that the FCC has no control “to prevent the 
subscriber from achieving [low and distorted] tones by the aid of a device other than his own 
body” and that Defendants “do not challenge the subscriber’s right to seek privacy[—t]hey say 
only that he should achieve it by cupping his hand between the transmitter and his mouth and 
speaking in a low voice into this makeshift muffler.”61  

The 3-0 decision from the panel showed a powerful case of judicial intuition, that the 
judges understood what was going on and were in agreement in their ex ante view of the 
telecommunication world.62  The D.C. Circuit found that in cases without “public detriment,” 
where the phone system was not itself harmed, the Bell System had no authority to forbid 
customers to make physical additions to their handsets and manufactures to produce and 
distribute those additions.  The D.C. Circuit found “no findings to support [the FCC’s] 
conclusions of systemic or public injury,” as the FCC already found, to its own detriment, that 
“using a Hush-A-Phone does not physically impair any of the facilities of the telephone 
companies.”63  Further, the D.C. Circuit found no difference in cupping a hand and placing a 
plastic funnel on the phone:  “In neither case is anyone other than the two parties to the 
conversation affected.  To say that a telephone subscriber may produce the result in question by 
cupping his hand and speaking into it, but may not do so by using a device which leaves his hand 
free to write or do whatever else he wishes, is neither just nor reasonable.”  In short, Defendants’ 
tariffs were “in unwarranted interference with the telephone subscriber’s right reasonably to use 
his telephone in ways which are privately beneficial without being publicly detrimental.”  Thus, 
the D.C. Circuit set aside the FCC’s order and remanded (i.e., returned the case) for further 
proceedings not inconsistent with this opinion.64 

Unlike the FCC, the D.C. Circuit hinged the “just and reasonable” within the meaning of 
§ 201(b) on the user’s privacy versus public injury, not on whether the use of the Hush-A-Phone 
device impairs telephone service.  On one hand, such line of analysis on individual privacy 
versus public injury illustrates an instance of Professor Jasanoff’s observation that “[d]octrinal
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shifts occurred most noticeably, and most controversially, in those areas of the law in which 
technological change was bound up with profound changes in the public’s expectation of liberty, 
[and] privacy.”65  On the other hand, Judge Bazelon’s analysis implicitly heeded Justice Oliver 
Wendell Holmes, Jr.’ wise words from 1896 – “free competition is worth more to society than it 
costs.”66 

While the short opinion of Hush-A-Phone at the D.C. Circuit itself was interesting to 
ponder, its significance became clear due to what happened after the remand from the D.C. 
Circuit to the FCC.  There, the FCC had to listen to the D.C. Circuit’s instructions and similarly 
“conclude[d] that the tariff regulation is unjust and unreasonable and, therefore, unlawful.”67  
The FCC ordered the Bell System to file a revised tariff schedules by May 16, 1957, including 
rescinding and canceling “any tariff regulations to the extent that they prohibit a customer from 
using, in connection with interstate or foreign telephone service, the Hush-A-Phone device or 
any other device which does not injure defendants’ employees, facilities, the public in its use of 
defendants’ services, or impair the operation of the telephone system.”68  Accordingly, the Bell 
System then “revised its tariffs, but in the narrowest sense possible manner.  Customer-provided 
equipment that entailed inter-connection by electrical contact remained totally prohibited, while 
other devices would have to be proved unharmful.”69  But to fully understand Hush-A-Phone’s 
after-effect, it is worthwhile to revisit another landmark case, Carterfone, involving customer-
premises equipment. 

In re Carterfone (F.C.C.) 

“Entry to the market for customer-premises equipment was not truly tested until” 
Carterfone.70  Invented by Thomas F. Carter, the Carterfone device (which can be also seen in a 
Google Images search) attached to a separate speaker, functions like today’s walkie-talkie, 
connecting an ordinary phone line to a two-way radio.71  Between 1959 and 1966, the Carter 
Electronics Corporation (“Carter”) sold 3,500 Carterfones to dealers and distributors throughout 
the United States and in foreign countries.72 

Like what it did with Hush-A-Phone, the Bell System “advised [its] subscribers that the 
Carterfone, when used in conjunction with the subscriber’s telephone, is a prohibited 
interconnecting device, the use of which would subject the user to the penalties provided in the” 
Bell System’s revised tariff.  The revised tariff states in relevant part:  “No equipment, apparatus, 
circuit or device not furnished by the telephone company shall be attached to or connected with 
the facilities furnished by the telephone company, whether physically, by induction or 
otherwise.”73  “Whenever Bell employees discovered a subscriber using a Carterfone, they would 
discontinue service, in compliance with the foreign attachment restrictions in their tariffs.”74 

 Carter brought a private antitrust suit against AT&T and General Telephone Co. of the 
Southwest in the Northern District of Texas, challenging the justness and reasonableness of the 
revised tariff and seeking treble damages and injunctive relief.  On February 8, 1966, the District 
Court deferred to the FCC to determine “the justness, reasonableness, validity, application and 
effect of the tariff” because of the FCC’s “special competence and expertise” in the technical and 
complex matter of the telephone communication.75  The Court of Appeals for the Fifth Circuit 
affirmed on August 17, 1966.76  The FCC ordered a public hearing on October 20, 1966.77  On 
December 21, 1966, Carter also filed a formal complaint, under 47 U.S.C. § 208 of the 
Communications Act, with the FCC against the Bell System, again challenging the justness and 



7 

reasonableness of the revised tariff.  The FCC consolidated the antitrust suit and Carter’s later 
complaint on March 8, 1967.78 

On June 22, 1968, the FCC found (1) that “Carterfone fills a needs and that it does not 
adversely affect the telephone system,” (2) that “the tariff broadly prohibits the use of 
interconnection devices, including the Carterfone,” and (3) that “application of the tariff to bar 
the Carterfone in the future would be unreasonable and unduly discriminatory.”  The FCC 
appeared to have understood the D.C. Circuit’s message from Hush-A-Phone and did not want to 
face another reversal.79  Citing to Hush-A-Phone, the FCC “also concluded that the tariff has 
been unreasonable, discriminatory, and unlawful in the past,” struck the revised tariff, and 
“permit[ted] the carriers, if they so desire, to propose new tariff provisions.”80  That is because 
Hush-A-Phone’s principle “is directly applicable here, there being no material distinction 
between a foreign attachment such as the Hush-A-Phone and an interconnection device such as 
the Carterfone, so far as the present problem is concerned.”81  Thus, “the tariff is unreasonable in 
that it prohibits the use of interconnecting devices which do not adversely affect the telephone 
system.”82  The FCC’s rationale was “based on two primary considerations, each of which was 
crucial: (a) the AT&T network was a monopoly, [and] (b) the network was regulated via rate-of-
return rules.”83 

Like the D.C. Circuit in Hush-A-Phone, the FCC’s further elaboration on justness and 
reasonableness elevated Carterfone “to the landmark status.”84  As a result of Carterfone, the 
Bell System filed new and revised tariffs, “permit[ting] the interconnection and use of customer-
provided terminal devices or communications systems to the telephone message toll and 
exchange network.”85  Post-Carterfone, “any company could sell customer-premises equipment.  
The market swelled with entrepreneurs selling standard and special-function phones, decorator 
phones, recorders, chimes, headsets, key sets, PBX, teleprinters, [with names such as] 
Multiphone, Phone-Mate, Code-a-Phone, Attaché Phone, Selectrons, Tele/Resources, Wren, 
Codex, Valic.”86  Further, “after the law compelled [the Bell System] to permit third-party 
hardware to connect, we saw a number of new endpoint devices: new telephone units in various 
shapes, colors, and sizes; answering machines; and, most important, the telephone modem.”87 

Life after Hush-A-Phone and Carterfone 

In some way, Hush-A-Phone shows that judges can make not only law but history as 
well.88  Indeed, “in history, it is only effects and results which count.”89  Hush-A-Phone was not 
only about the Bell System’s monopoly, but it was also about curbing the FCC’s discretion.  That 
is, Hush-A-Phone was novel in the sense that it was one of the first instances of courts, including 
the D.C. Circuit, intervening to second-guess the FCC’s practice, in a way that fundamentally 
changed the future course of telecommunication regulation. 

To elaborate, the rise of the administrative state transferred the power to oversee 
telecommunications growth to the FCC, and the FCC allowed the Bell System to create, 
maintain, and enforce its monopoly power through tariffs.  The FCC routinely acted to back up 
the validity of the Bell System’s tariffs, even where they could not be justified by either the Bell 
System’s natural monopoly over the telephone service or other legitimate concerns.  The fact that 
the FCC initially supported the Bell System’s actions effectively stifled competition and gave 
would-be competitors little practical recourse.  Hush-A-Phone came along to challenge not just a 
single act of the FCC-supported monopoly power, but also the seemingly unchallengeable nature 
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of the FCC.  It did so in a case in which the FCC’s purported justification was unconvincing and 
seemingly unsupported by the FCC’s own evidence.  And Hush-A-Phone is important because it 
invited future challenges to the FCC’s power. 

Law Professor Jonathan Zittrain opined that had the Bell System “prevailed in the 
Carterfone proceeding, it would have been able to insist that its customers use the phone network 
only for traditional point-to-point telephone calls.  The phone network would have been 
repurposed for data solely at [the Bell System’s] discretion and pace.  Because [the Bell System] 
lost, others’ experiments in data transmission could move forward.”90  Similarly, Professor 
Richard R. John opined that “[h]ad Bell wanted to provide the entire population with low-cost 
long-distance telephone service, it could have,” but he thought the problem was entirely 
political.91  That is, since “Alexander Graham Bell obtained his first telephone patent in 1876, 
the telephone has been a creature of not only of technology and economics but also of politics 
and culture.”92  For instance, in 1976, John D. deButts, the then-Chairman of AT&T (from 1972 
to 1979), “sent his lobbyists to Congress with a bill, [namely the Bell Bill, or the Monopoly 
Protection Act of 1976,] that would reverse all that the FCC was trying to do, with provisions, 
for instance, that simply . . . reversed Carterfone and even Hush-A-Phone.”  However, this 
attempt failed.93 

Once the Bell System’s competitors noticed the Hush-A-Phone chink in the Bell 
System’s monopoly armor, they then had a path forward.  Hush-A-Phone and Carterfone were 
foundational in the eventual judicial proceedings ordering the breakup of AT&T94 “to promote 
competition in complementary services, such as long-distance, customer-premises equipment, 
and data-processing services.”95  Though “the attachment rules [in Hush-A-Phone and 
Carterfone] were much less than a complete success; the U.S. Government moved to divest 
AT&T in an antitrust case that ultimately dismembered the monopoly.”96  In 1984, the Bell 
System divested its operating companies to settle the Justice Department’s antitrust suit, ending 
the Bell System.  In 1996, Congress enacted the Telecommunications Act of 1996, abolishing 
municipal franchise monopoly.97 
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