


PUBLIC NUISANCE: THE MONSTER IN THE CLOSET IS REAL
AND IS ON THE LOOSE IN CALIFORNIA
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Public nuisance has been characterized as
the “monster that would devour in one gulp
the entire law of tort.”* And commentators
have long warned that the unchecked use of
public nuisance law in the area of products
would result in the erosion of tort law.?
Until recently, it seemed that courts were
keeping the “monster” safely locked away.
However, in late 2017 the California Court
of Appeal for the Sixth District (“Sixth
District”) upheld a bench decision applying
the law of public nuisance to a consumer

product.> In December 2017, the Sixth

Georgia Defense Lawyers Association

116

District summarily denied rehearing* and in
February 2018, the California Supreme
Court declined review.®

This decision is cause for concern for
every CEO and General Counsel of any
company that is currently selling or
advertising, or has at any time in the past
sold or advertised, consumer products in the
state of California.  Why? Because
unchecked judicial activism in California
has run roughshod over decades of
established product liability doctrine, public
nuisance law, and constitutional protections.
I. Background

In People v. Atlantic Richfield, No.
1-00-CV-788657, plaintiffs, who were 10
cities and counties in California, claimed
that the defendants’ sale and promotion of
used in interior

two lead pigments

residential paints caused a public nuisance
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that exists today. The sale and alleged
promotion of the two pigments dated back to
the late 1800s and ended by 1950, by when
white lead pigments were largely removed
from interior residential paints. Some of the
defendants had removed the pigments from
interior paints much earlier and some
scarcely used the pigments for interior paints
at all. The alleged nuisance consisted of
subclinical harms at very low blood lead
levels (“BLLs”) (less than 10 pg/dl) from
microscopic lead dust. It was undisputed
that the pathway of alleged harm (household
dust) was not recognized until the mid-
1970s and the types of harm (subclinical
harms from BLLs under 10 pg/dl) were not
reported until after 2000.
1. Early Procedural History

In March 2000, Santa Clara County
brought a class action suit against five
companies (or their successors) who were

alleged to have manufactured white lead

carbonate or white lead sulfate pigments® for
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use in paints.”  The case originally alleged
claims of violation of the California
Business and Professions Code, products
liability,  negligence,  fraud,  unjust
enrichment, and indemnity.® In September
2000, Santa Clara County amended its
complaint to add more plaintiff counties and
a cause of action for nuisance.®

The nuisance claim originally
alleged that the presence of paint containing
white lead carbonate and white lead sulfate
pigments in both publicly and privately
owned properties constituted a public
nuisance.  Facing statute of limitation
problems and the prospect of adverse
evidence against the public entities who had
sued, plaintiffs voluntarily removed public
properties from the suit.  Thus, only
privately owned properties remained as the
alleged public nuisance. The People
claimed that the presence of those pigments
was “an obstruction to the free use of

property” and “interfere[d] with the
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comfortable enjoyment of property.”*® The
plaintiff counties brought their lawsuit
despite the fact that California has in place a
comprehensive legislative and regulatory
scheme!! and set of programs run by the
Childhood Lead Poisoning Prevention
Branch  (“CLPPB”) directed at the
prevention of childhood lead poisoning.

The owners of the private properties
in which the pigments (and thus the
nuisance) were allegedly present were not
parties to the lawsuit. Indeed, the plaintiff
counties were not required to identify a
single location that actually contained the
pigments at issue.

In 2001, the trial court granted
defendants’ demurrer to the public nuisance
cause of action.!? Defendants then moved
for summary judgment on the remaining
claims. In 2003, the trial court granted
summary judgment in favor of defendants
finding that the statute of limitations barred

all remaining claims.*3
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In 2006, the Sixth District, in Santa

Clara 1, reversed the dismissal of the
representative public nuisance claim finding
that a cause of action for public nuisance
could be maintained in a representative
capacity (i.e., on behalf of “the People™).
Santa Clara | cautioned, however, that the
People would have to prove both actual
knowledge —

liability is premised on defendants'

promotion of lead paint for interior

use with knowledge of the hazard
that such use would create

— and a heightened level of wrongful
conduct —
[t]his conduct is distinct from and
far more egregious than simply
producing a defective product or
failing to warn of a defective
product.®®

It described the necessary level of
culpability as akin to that found in City of
Modesto Redev. Agency v. Super. Ct., 119
Cal.App.4th 28 (Cal. Super. Ct. 2004), i.e.,
“instructing the purchaser to use the product
in a hazardous manner” in violation of an

environmental statute.®
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The number of public entities
prosecuting the suit increased to ten, and the
representative public nuisance was recast, in
the Fourth Amended Complaint, as “a public
welfare problem” that is “injurious to the
health of the public so as to substantially and
unreasonably interfere with the comfortable
enjoyment of life and/or property.”!” In
addition, plaintiffs withdrew their demand
for a jury trial and moved to strike the jury
demands of the defendants.'® The trial court
granted the motion, the court of appeal
summarily denied writ relief, and the
California Supreme Court denied review.®

1. The Bench Trial —=The Monster

Peeks Out of the Closet

In the summer of 2013, the case
proceeded to a time-limited bench trial.?°
The People’s case at trial was built around
harm purportedly caused by very small
amounts of lead dust from friction surfaces
and deteriorating surfaces resulting in blood
lead levels below 10 pg/dl. The People

claimed that the five company defendants
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were responsible for the harms described
above because they sold and promoted
paints containing white lead pigments in the
ten plaintiff cities and counties.

Their case, however, failed to show
any evidence of the type described in Santa
Clara I. There was no showing of actual
knowledge at the time of sale of the alleged
public nuisance hazards or harm. Nor was
there a showing of promotion of the
products at issue for interior residential use.
In a discordant decision riddled with internal
inconsistencies, the trial court held three of
the five defendant companies liable for
creating a public nuisance. The public
nuisance was held to exist in the plaintiff
counties wherever lead paint is found on
windows and doors, on floors and walls at
certain levels (as confirmed by certain
testing methods) or in a deteriorated
condition in private residences built before

1981. The trial judge entered a judgment of

$1.15 billion to be paid into a fund to inspect
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for and abate the purported public nuisance

in private residences. The judgment
encompassed more than a century’s worth of

housing.

A No Showing of Knowledge

It was undisputed at trial that the
idea that lead in house dust might be a
hazard was a “new theory” that had not even
been “hypothesi[zed]” until 1974.2* Before
the late 1970s, “no evidence to support th[e]
idea” existed.??

Nor was it disputed that

medical science did not begin to
contemplate harms at blood lead levels
below 10 pg/dl until after 2000.2% Indeed,
the CDC’s “level of concern” for blood lead
measurements was 60 pg/dl until 1975 when
it dropped to 30 pg/dl.?* In 1985, CDC
lowered the level of concern to 25 pg/dl
1991 when it

where it remained until

dropped to 10 pg/dl.?® It remained at 10
pg/dl until 2012 when CDC implemented a
approach.2® And

“reference  value”

plaintiffs’ expert testified that defendants

Georgia Defense Lawyers Association

120

knew nothing more than what was published
in the contemporaneous medical literature.?’
Thus, not only was the harm unknown in the
decades when defendants were alleged to
have sold and promoted the products, but it
was unknowable.

B. No Showing of Promotion

As with knowledge, there was no
showing for several of the defendants,
including some who were held liable, that
they promoted the lead pigments at issue for
interior residential use. For example, one
defendant, The Sherwin-Williams Company
had only used the pigments at issue in a
handful of interior paint formulas
(principally for a couple colors of floor paint
between 1910 and 1913).26 There were no
advertisements for that product. Instead, the
People presented two items as evidence of
Sherwin-Williams” wrongful conduct. First,
they identified a single brand advertisement
promoting a line of paints.

Second, they

identified small contributions by Sherwin-
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Williams to a trade association that ran a

“better  paint”  promotion  campaign.

Plaintiffs” own historian expert witness
admitted that he “can’t tell” whether any of
the pigments at issue are present in any of
the ten cities or counties as a result of the
advertising.?®
C. An lllI-founded Judgment
With Expansive Liability

Beyond the Products at
Issue

In rendering its judgment, the court
found defendants jointly and severally liable
despite voluminous evidence supporting
apportionment. The court also never heard
evidence of harm at any particular place, nor
did it determine which homes even contain
defendants’ products, let alone how much
was present or its condition. Rather it
ordered defendants to go find the homes that
contain any interior lead paint — not just
paint containing the pigments that were at
issue in the lawsuit—and abate any lead
paint found on a friction surface or in a

deteriorated condition.®® Thus, the court’s
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judgment required three defendants to abate
not just the white lead pigments that they
manufactured, but all of the lead paint
manufactured by other companies over the
course of 100 years or more. And while the
defendants have the opportunity under the
court’s judgment to go into a specific house
and prove that the lead pigments in paint in
the house are not theirs, this completely flips
the burden of proof.

The judgment also inexplicably
requires abatement of housing components
other than paint, such as roofs, that were not
part of the lawsuit in any way. And it looks
to dust lead levels to determine certain
components of remediation. However, at
least some, if not a significant portion, of the
lead in dust comes from resuspension of
lead in soil that contains decades of lead
deposits from leaded gasoline and industrial

emissions. Thus, defendants are ordered to

abate products that were not even part of the
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lawsuit and products that they did not
manufacture.

Additionally, the court brushed aside
the comprehensive scheme of federal, state,
and local laws, regulations, and programs
that exists in California to prevent childhood
lead exposure.®® In the trial judge’s opinion,
the existing regulatory framework lacks
adequate resources to prevent all childhood
lead exposure, so he then expanded current
programs and resources with a judicially
crafted remedy, despite conceding that the
Legislative programs have successfully
reduced children's BLLsS:

"The Court is not persuaded that
since the wvarious lead control
programs have been successes no
further efforts are appropriate. . . .
the numbers have gone down; no
one can dispute that. What is at
issue is whether we should close
the door on this issue and do no

more than what we are doing
now."32

Perhaps, most egregiously, the trial

judge entered its order, all the while
acknowledging that the defendants did not

have knowledge of the alleged harms found

Georgia Defense Lawyers Association

122

today at the time they sold and advertised

their products. In a section titled

“Hindsight,” the court stated:

The related issue is whether the
Defendants can be held
retroactively liable when the state
of knowledge was admittedly in its
nascent stage. The Court takes
judicial notice of the fact that
drugs, facilities, foods, and
products of all kinds that were at
one time viewed as harmless are
later shown to be anything but. . . .

All this says is medicine has
advanced; shouldn’t we take
advantage of this more

contemporary knowledge to protect
thousands of lives?%

The three defendants found liable by
the perfect 20/20 hindsight of the trial judge
appealed.

IV.  The Sixth District Court of Appeal

Ruling (“Santa Clara I1"”) --The
Monster On the Loose

On appeal, the Sixth Appellate
District upheld the trial judge’s decision
declaring all deteriorated interior lead paint,
all interior lead paint on doors and windows,
and lead paint or dust on floors and windows

(if tested at certain levels far below EPA

requirements) in private homes to be an
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indivisible public nuisance.3* It limited the
trial court’s ruling, however, to houses
constructed prior to 1951, rather than all
houses constructed prior to 1981.3°

Santa Clara Il corrected none of
inconsistencies contained within the trial
judge’s ruling, and added more of its own.
For example, Santa Clara Il perpetuated the
trial

judge’s irreconcilable findings of

disparate liability based on the trade
association activity. Specifically, the trial
judge found, and Santa Clara Il affirmed,
that one defendant (“Defendant A”) was not
liable for creation of the public nuisance, but
defendant the Sherwin-Williams Company
was. Santa Clara Il identified two facts
supporting Sherwin-Williams® liability for
advertising: (1) the single ad from 1904 run
in Los Angeles and San Diego and (2)
contributions to the Forest Products Better
Paint advertising campaign run by trade
Industries  Association

group the Lead

(“L1A”). It found that the People had failed
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to prove promotion on the part of Defendant
A. However, Defendant A was far more
involved with LIA and its advertising
campaigns than was Sherwin-Williams.

For example, Defendant A was a
member of LIA from 1928 until 1971.%
The Sherwin-Williams Company was a
member for a much shorter time -- 1928 to
1947.

Defendant A contributed to two of
LIA’s advertising campaigns --the Forest
Products Better Paint campaign and the
White Lead Promotion program. Sherwin-
Williams never contributed to the White
Lead Promotion program. Defendant A
participated on the Advisory Committee of
White Lead Promotion

the program;

Sherwin-Williams did not.3” Defendant A
contributed to the Forest Products Better
Paint campaign during the entirety of its
existence (1934-1941). Sherwin-Williams

contributed  from  1937-1941  only.®

Moreover, during the time that Sherwin-
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Williams contributed to the Forest Products
Better Paint campaign, it did not even make
any interior residential paints with the white
lead pigments at issue.

On these facts, the trial court found
that Defendant A’s more substantial
contributions to and participation in the
campaigns did not provide a basis for
liability: “The People's own experts were
unable to make the case that [Defendant A]
promoted lead paint in the jurisdictions.”3®
That finding by the trial court should have
precluded the contradictory finding that
contributions in a lesser amount over a

lesser  period by  Sherwin-Williams

constituted  substantial ~ evidence  of
promotion.

Similarly, Santa Clara Il held that
brand promotion of paint for interior use
without explicit suggestion that “lead paint
be used for interiors” was insufficient to

support a finding of liability:*°

“Here the alleged basis for
defendants’ liability for the public
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nuisance created by lead paint is
their affirmative promotion of lead
paint for interior use . . . .”#

This was the basis for limiting the judgment
to pre-1951 houses. However, that precise
evidence — promotion of a line of paints
under the company brand that did not
contain any explicit suggestion that lead
paint be used for interiors — was used to hold
Sherwin-Williams liable for pre-1950s
houses.

The Santa Clara Il court identified
as the substantial evidence supporting the
liability of Sherwin-Williams a single
advertisement that was run once in San
Diego and once in Los Angeles; both in

1904.
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The advertisement, above,

reproduced

promoted a line of paints with its brand
name for “painting buildings inside and
out.” The paint line contained exterior
paints and interior paints, and plaintiffs
stipulated that the labels on the paint cans
indicated which paints were for which
purpose.“> None of the interior paints in the
line contained the lead pigments that
purportedly caused the nuisance. Nor does
the advertisement instruct consumers to use
lead paints on interiors. In fact, the ad does
not mention the word lead at all. Why such

promotion was not evidence sufficient to

support liability after 1950, but constituted
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substantial evidence to support liability
before 1950 is a mystery.

Another irreconcilable incongruity in
the opinion concerns the Sixth District’s
delineation of how long a promotion can be
said to be influencing the use of the product.
The Sixth District stated with respect to the
post-1950 time frame, “[w]e can find no
evidence in the record that supports an
inference that the promotions of defendants
prior to 1951 continued to cause the use of
lead paint on residential interiors decades
later.”* It went on to say “we reject
plaintiff’s claim that it is a reasonable
inference that the impact of those
promotions may be assumed to have
continued for the next 30 years.” Yet, that is
precisely what the court did to hold
Sherwin-Williams liable prior to 1950.
decades  of

Despite  scouring

newspapers and thousands of

advertisements, the People could not find

and did not present a single ad
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recommending the use of interior lead

paint.** Had the Santa Clara Il court
applied the same standard to Sherwin-
Williams, which had only the single brand
ad in 1904, Sherwin-Williams would not
have been liable for the vast majority of
houses included within the nuisance.
Indeed, it is inexplicable on what basis
Sherwin-Williams is being held liable in the
eight plaintiff jurisdictions where no
advertising by it was identified at any time.
These examples show the dangers of
result-driven judicial activism. Such activist
rulings not only create

irregular legal

standards, but also inconsistent application

of the selected standard. The result is
dangerous precedent without evident
boundaries.

V. The Status of Public Nuisance Law
in California

Until the Sixth District’s recent
opinion in Santa Clara Il, a public nuisance
in California had to rise to the level of

“offenses against, or interferences with, the
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exercise of rights common to the public.”#
In fact, the author is unaware of any
precedent—from

any state—supporting

application of public nuisance law to
ordinary promotion of products for lawful
uses or to separate uses of a product in
different private locations, at different times,
by different people without evidence of
harm to any.

In addition, the power to define what
is and is not a public nuisance had been, as it
should be, reserved to the legislature.*®
Courts did not have the authority to declare
programs instituted by the Legislature, such
as California’s Childhood Lead Poisoning
Prevention Program (“CLPPP”), or their
funding  inadequate.*’ Where  the
Legislature has decided the amount and
method of funding, and has declared that
funding to be exclusive and sufficient,*® the
courts cannot not create and fund their own
supplemental

and conflicting programs

because they decide that more should be
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done.**  However, with the California
Supreme Court declining review of Santa
Clara Il, there is now conflict in the
California appellate courts on this issue as

well.

A The First District

The First District follows traditional
public nuisance law and only allows a public
nuisance claim for criminal misconduct that
is distinct from product manufacture and
promotion. In City of Modesto Redev.
Agency v. Super. Ct., 119 Cal.App.4th 28
(Cal. Super. Ct. 2004), the court allowed a
public nuisance action against manufacturers
of drying cleaning solvents who instructed
dry cleaners to dump those solvents into the
sewer in violation of the Porter-Cologne
Water Quality Control Act. That instruction
dealt with product disposal, not liability for
a product defect, product advertising or
failure to warn, and it told dry cleaners to

commit a criminal violation. The result was

contamination of public water resources, a
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public nuisance by statutory definition.>
Causation in fact and legal causation were
direct and unequivocal, and the existing
water code provided undisputed knowledge
of the hazard.

Notably, the First District in Modesto
refused to apply public nuisance law to
“manufacturing or selling solvents to dry
cleaners, with knowledge of the hazards of
those substances, without alerting the dry
cleaners to proper methods of disposal.”®* It
reasoned, *“any failure to warn was not an
activity connected with the disposal of
solvents.”®? Therefore, that conduct “does
not fall within the context of nuisance, but is
better analyzed through the law of
negligence or products liability, which have
well-developed precedents to determine
liability for failure to warn.”>® As in City of
San Diego, infra, the court focused on the

nature of the alleged conduct, not the nature

of the alleged remedy, to determine whether
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to apply product liability or public nuisance
law.

B. The Second District

In City of San Diego, 30 Cal.App.4th
575, the Second District refused to allow the
city to use a public nuisance theory to
recover for property damage arising from
deterioration of asbestos products.® In that
case, the City alleged that the deterioration
of asbestos-containing building materials in
city-owned buildings created a continuing
public nuisance.® The City argued, just as
plaintiffs did in Santa Clara | and Il, that the
statutory definition of nuisance is broad,
encompassing “[a]nything which is injurious
to health, . . . or an obstruction to the free
use of property, so as to interfere with the
comfortable  enjoyment of life or
property.”

The Second District in City of San

Diego concluded that product liability law,

not public nuisance, governed the
manufacture, sale, and promotion of
Georgia Defense Lawyers Association
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products. It ruled that the city’s claim was
“a products liability action in the guise of a
nuisance action.”®” It cited myriad cases
from other jurisdictions that likewise have
rejected the use of public nuisance to
prosecute product liability claims for the
reason that allowing such public nuisance
claims “would convert almost every product
liability action into a nuisance claim.”®®

C. The Sixth District

As of 2006, the Sixth District was
still at least partially in line with its sister
Districts.  Its decision in Santa Clara |
required actual knowledge of the harm and
required plaintiffs to prove wrongful
conduct that is “distinct from and far more
egregious than simply producing a defective
product or failing to warn of a defective
product.”

The Sixth District’s recent decision
in Santa Clara Il, however, flies in the face

of the holdings in Santa Clara |, Modesto,

and City of San Diego and puts the Sixth
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District directly at odds with other
California Courts of Appeal and the rest of
the country. The Court of Appeal lowered
the bar for public nuisance liability in
conflict with Modesto and City of San
Diego, which treat claims concerning the
manufacture and sale of products as product
liability claims. Instead, the Sixth District
allow public nuisance law to supplant
product liability rules. As a result, there are

no longer uniform standards for whether

and, if so, when public nuisance can
substitute  for product liability rules
governing the manufacture, sale, or

promotion of lawful products in California.
Santa Clara Il also conflicts with the
First District’s decision in Modesto not to
apply a public nuisance theory against those
who sold products with known hazards. It
sows confusion by holding a defendant
liable though it did not know at the time of
promotion the “particular risk” identified as

the public nuisance—in direct contravention
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of Santa Clara I’'s actual knowledge

requirement. Santa Clara Il attempts to

circumvent  the actual knowledge
requirement by finding that defendants
“must have” known some harm would result
from their products.®® This is a far cry from
requiring that defendants have “knowledge
of the hazard that such use would create.”

The trial court—in its own words—
held defendants “retroactively liable” based
on “nascent” knowledge.®* The liability was
retroactive because, even the People
acknowledged, “[i]Jt was only in 1998 that
scientific studies demonstrated . . . that even
very low levels of exposure to lead paint
could cause serious damage.”%?

By not requiring that a defendant
know at the time of promotion of the
potential public nuisance harm for which it
is held liable (in this case over a century
later), the court’s opinion obliterates any
culpability requirement and unreasonably

subjects product manufacturers to liability
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using 20/20 hindsight of changing scientific
and regulatory norms.

Santa Clara Il further muddies the
waters of nuisance law by permitting
product-based nuisance claims in an area
already comprehensively addressed by the
Legislature, thus trespassing into the
Legislature’s realm.%® Instead of enforcing
the public policy as already set forth by the
Legislature and rejecting the trial court’s
improper declaration of nuisance and
improper remedy, Santa Clara Il sanctioned
the trial court’s decision that set new,
dangerous, and conflicting public policy.%

The trial judge’s and Sixth District’s
decisions not only break with every other
appellate court nationwide to have
considered whether the application of public
nuisance law to lead paint in private homes
IS appropriate, but also all precedent
rejecting public nuisance liability for the
and sale of

manufacture, promotion,

products.®®
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VI.  The Resulting Problems

A. Adverse Implications of
Supplanting Product
Liability Law with
Nuisance

In contrast to the finely tuned
product liability rules of law that have been
crafted over decades, “[t]here is perhaps no
more impenetrable jungle in the entire law
which surrounds the word

than that

‘nuisance’.”®  Public nuisance has been
described, inter alia, as “lawless,”® *“a
wilderness of law,”® a “mongrel” tort
“intractable to definition,”®® and a “legal
garbage can.”’®

The Sixth District’s misapplication
of Santa Clara | eradicates the line between
public nuisance and products liability, and
only serves to confuse further the legal
landscape and jurisprudence of nuisance and
the roles of the judiciary and legislature.

In  failure-to-warn  cases, the
California Supreme Court has held that a
plaintiff must prove that a risk was known or

knowable “in light of the generally
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recognized and prevailing best scientific and
medical knowledge available at the time.”"
Santa Clara | held that the People would
have to prove “affirmative promotion” of
interior lead paint with “knowledge of the
hazard that such use would create.”’? This
was in line with its proclamation that to be
liable for public nuisance a defendant would
have to have engaged in conduct “distinct
from and far more egregious than simply
producing a defective product or failing to
warn.” "3

Instead, however, the trial judge and
Santa Clara Il court ignored the clearly
stated standards of Santa Clara I:

e They permitted a cause of action that
requires no showing of actual,
contemporaneous knowledge, while
Santa Clara | required “knowledge
of the hazard that such use would
create.”

e Santa Clara | held “liability is

premised on defendants’ promotion
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of lead paint for interior use,” while
they found liability premised on
brand and

general advertising

contributions to a general trade
association “better paint” campaign.
e Santa Clara | required conduct

“distinct from and far more
egregious than simply producing a
defective product or failing to warn
of a defective product.” Yet they
permitted liability with no showing
of culpability or causation. For

example, plaintiffs provided no

evidence that Sherwin-Williams'

white lead pigment is actually

present in their jurisdictions, let
alone where it is, how much there is,
or in what condition, and their expert
could not say that any promotion
caused any Sherwin-Williams white
lead paint to be present. See n.26.

Beyond the evident conflicts with

Santa Clara I, the decision is dangerous
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because (1) it completely ignores substantial
evidence from which a judgment could be
apportioned, instead imposing joint and
several liability; (2) it ignores the boundaries
between the judiciary and the legislature;

and (3) it infringes upon other constitutional

rights that are beyond the scope of this

article.
As a result of ignoring
apportionment  evidence, the decision

imposes severely disproportionate liability
of the type eschewed by the United States
Supreme Court and the California Supreme
Court.™ For example, Sherwin-Williams
demonstrated that it manufactured almost no
interior residential products containing the
lead pigments at issue, a complete lack of
promotion in eight of the 10 plaintiff
jurisdictions, and a single advertisement in
one year (1904) in the other two.”® Yet it
was saddled with joint and several liability

for a $1.15 billion dollar judgment by the

trial judge.
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Next, by imposing a judicially
crafted and mandated public health program
that ignores existing legislative programs
and funding, it sets a dangerous precedent.
The trial judge’s decision and Santa Clara Il
make the legislature superfluous any time a
judge disagrees with the scope, priorities, or
funding decisions of the legislators who the
people actually elected to determine such
matters. The decisions are the quintessential
embodiment of the separation of powers
concerns expressed by legal scholars.”’
James A. Henderson, co-reporter of
the American Law Institute's revision of the
products  liability  portions of the
Restatement of the Law of Torts from 1992-
1998, warned that aggregative torts
including public nuisance, dispense with
important delineations between the judiciary
and the legislature:
Instead, the lawlessness  of
aggregative torts inheres in the
remarkable degree to which they
combine sweeping, social-

engineering  perspectives  with
vague, open-ended legal standards
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for determining liability and
measuring damages. In effect, these
new torts empower judges and
triers of fact to exercise
discretionary regulatory power at
the macro-economic level of such a
magnitude that even the most
ambitious administrative agencies
could never hope to possess.

The end result, as recognized by
commentators, is a virtually standard-less
public nuisance cause of action that is far
easier to meet than any product liability
cause of action:

Public nuisance is attractive as a
grab bag last course of action
because its focus is on current

injury, making it more viable than a
product liability claim.”

And this expansive “standard” is coupled
with remedies that exponentially enlarge
traditional tort remedies.

Using  this  unprincipled and
drastically lowered standard, in the Sixth
Appellate District, plaintiffs arguably can
bring a cause of action, and liability
apparently can be imposed, with:

e No proof of actual presence of any of

the defendants’ products.

Georgia Defense Lawyers Association

e No proof of actual knowledge on the
part of defendants. Rather, a current
judicial desire to remedy a perceived
problem based on the current state of
knowledge suffices to impose
liability for advertising a century
earlier.

e No evidence of promotion of the
products at issue. (Recall the court
held one defendant liable for generic
promotions in  two  plaintiff
jurisdictions in 1904 only. There
was no company advertising in eight
of the 10 plaintiff jurisdictions and
no company advertising in any year
except 1904).

e No evidence of affirmative

instruction for a then-unlawful

disposal or use within the
advertising.

The court has opened the door for

every product seller to be subject to public

nuisance liability if its product can, decades

2018 Law Journal



Public Nuisance: The Monster In the Closet Is Real and Is On the Loose In California

later, be claimed to have caused injury. In
such actions, manufacturers do not have
access to important and well-established
product liability defenses such as statutes of
limitations and repose, useful life, and
change in condition. Manufacturers become
insurers of their products in perpetuity,
however misused or ill maintained they may
be.

Moreover, any judgment will be
made without defendants’ access to a jury.®

B. The Slippery Slope

The potential application of the trial
judge’s and Sixth District’s ill-defined
public nuisance law to varied industries and
products is not the stuff of childhood fairy-
tales or idle fears. California cities and
counties have already begun to use the trial
judge’s blueprint to sue oil companies for
global warming and drug manufacturers for
production, sale, and advertisement of
medications.8! Indeed, in the few weeks

after Sixth District’s decision, plaintiff
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lawyers filed multiple product-based public
nuisance lawsuits in California counties.®
It does not take an overly creative
imagination to envision suits against myriad
other industries as well.

Plaintiff attorneys and environmental
groups predict, “[w]e are at the dawn of
what is a massive wave of litigation”
resulting from lead paint litigation.®®> Public
nuisance lawsuits have been identified as
“the wave of the future.”® Legal scholars
recognize that a public nuisance theory
allowing plaintiffs to focus on harm
occurring today, from products
manufactured long in the past, opens the
door to public nuisance suits for “all sorts of
products.”®®

How might plaintiff lawyers use this
new, expansive, public nuisance cause of
action?

e Under the trial judge’s and Santa

Clara II’s application of the law,

plaintiffs’ attorneys may try to claim
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that auto  manufacturers  who
affirmatively promote cars, which
account for tens of thousands of
deaths yearly and hundreds of
millions of dollars in government
emergency services and health care,
are creating a public nuisance.

e The manufacturers of asbestos, who
were targeted unsuccessfully in the
Court of Appeals for the Second
District, face the prospect of renewed
scrutiny in the Sixth District as their
products were undoubtedly used in
private housing components at some
point in time since the 1800s.

e Manufacturers of fast food, sugary
drinks, candy, gum, and other “junk”
foods that contribute to obesity and
dental problems could be targeted for
causing increased healthcare and

dental costs, as could manufacturers

of fatty foods that may contribute to

heart disease.
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e Perhaps use of cell phones will
eventually be linked to an adverse
health effect in the future or to the
costs of distracted driving (there are
numerous cell phone advertisements
touting low cost data plans and
unlimited texting).

New product risks are continually
coming to light based on emerging science
with respect to products once thought to be
safe. In the Sixth District, if a single judge
hearing such a case wonders whether society
as a whole ought be doing “more than what
we are doing now” or thinks that it ought to
“take advantage of this more contemporary
[medical] knowledge to protect thousands of
lives,” your clients may find themselves on
the wrong side of an expensive and
expansive abatement judgment.

VII.  Conclusion
Consumer product manufacturers of
any product that has the potential to cause

unintended harm years or decades into the
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future should be concerned with the recent

ruling in Santa Clara Il.  While an
aberration, this decision is now California
law, at least in the Sixth District.
Companies and their counsel should be
prepared for, and think through strategies to
combat, what will be the inevitable attempts
of the plaintiffs’ bar to further expand public
nuisance law into the realm of product

liability.

* This publication should not be construed as legal
advice on any specific facts or circumstances. The
contents are intended for general information
purposes only and are not intended to create an
attorney-client relationship. The views set forth
herein are the personal views of the author and do not
necessarily reflect those of Jones Day.
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