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The Situation: A federal court recently weighed in on some of the considerations involved in applying
the Telephone Consumer Protection Act's ("TCPA") exemption for charities and the third-party
services that conduct fundraising efforts on behalf of charities.

The Result: In granting summary judgment in favor of the defendant, the court applied agency
principles and rejected the plaintiff's focus on the percentage of funds of donations that went to the
charity.

The Facts

In Spiegel v. Reynolds et al., the plaintiff, Marshall Spiegel, brought a putative class action complaint
against Associated Community Services ("ACS"). Spiegel alleged that ACS violated the TCPA by calling
him using prerecorded voices in its solicitations and because Spiegel's name appeared on the national do
-not-call registry.

ACS is a registered professional fundraiser that had a longstanding contractual relationship with a tax-
exempt charity called the Breast Cancer Society ("Society"). As part of that relationship:

« ACS was to conduct a public relations and solicitation campaign "on behalf of" the Society;

« All solicitation campaigns were to be conducted in the Society's name using materials that the Society
approved; and

* The Society exercised control over fundraising scripts and informational materials that ACS
distributed.

The Society suggested edits to ACS-proposed fundraising scripts. ACS did not use scripts that the
Society had not reviewed and approved. During the calls, ACS emphasized to call recipients that they
were donating to the Society and immediately informed donors that ACS was a professional fundraiser
calling on the Society's behalf. (The Society contracted with an ACS-related entity for the processing of
donations and follow-up correspondence with donors, and when donors contributed money, the funds
were deposited into an account under the Society's exclusive custody and control.) The calls at issue
were made using pre-recorded voices to deliver the scripted messages.

Based on the contractual language, as well as the actual
“ conduct of the parties, the court determined that ACS made ,,
the calls on 'behalf of' the Society, and thus the exemption
applied.

The Law

The TCPA's regulations prohibit "telephone solicitation[s]" to residential telephone subscribers whose
phone numbers appear on the national do-not-call registry. A "telephone solicitation," according to the
relevant statute, is "the initiation of a telephone call or message for the purpose of encouraging the
purchase or rental of, or investment in, property, goods, or services." Calls placed "[b]y or on behalf of"
tax-exempt nonprofits are not considered telephone solicitations.

The court applied agency law to determine the applicability of the nonprofit exemption under the
TCPA. Based on the contractual language, as well as the actual conduct of the parties, the court
determined that ACS made the calls "on behalf of" the Society, and thus the exemption applied.

On summary judgment, Spiegel dropped his prior arguments that the charitable exemption could not
apply because ACS retained the majority of the funds collected as compensation for its services. The
court noted that Spiegel's "retreat is sensible: in addition to being a poor legal standard, interpreting the
nonprofit exemption to include a percentage-of funds threshold would likely cause the TCPA to run afoul
of the First Amendment," citing prior decisions relating to the percentage of funds that went to charities in
other contexts. "The fact ACS kept the lion's share of the money also does not help Siegel," according to
the court, and "[t]he essence of the nonprofit exemption is the recognition that some charities find it
advantageous to contract out their fundraising efforts." The decision rejected the notion that courts
should scrutinize nonprofits' tax-exempt status, "a job that Congress assigned to Congress, not the
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courts."

The court also looked to various state laws to assess whether the fundraising calls were "solicitations"
under the TCPA's definition of a call "encouraging the purchase or rental of, or investment in, property,
goods, or services." It concluded they were not.

CONTACTS

THREE KEY TAKEAWAYS

J. Todd Kennard
Columbus

William Dolan
Chicago

Gregory R. Hanthorn
Atlanta

YOU MIGHT BE INTERESTED IN: Go To All Recommendations >>

Protecting Your Blockchain for Deadline to Comply

Identity After a Data Business with New York's

Breach Cybersecurity
Regulation Is
Approaching

SUBSCRIBE ~ SUBSCRIBE TO RSS B R ¥y B ™ &

Jones Day is a legal institution with more than 2,500 lawyers on five continents. We are One Firm Worldwides™,

Disclaimer: Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.

© 2017 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 20001-2113



http://www.jonesday.com/jtkennard
http://www.jonesday.com/wdolan/
http://www.jonesday.com/ghanthorn
http://www.jonesday.com/cybersecurity/?section=Publications
http://www.jonesday.com/protecting-your-identity-after-a-data-breach-09-20-2017/
http://www.jonesday.com/protecting-your-identity-after-a-data-breach-09-20-2017/
http://www.jonesday.com/protecting-your-identity-after-a-data-breach-09-20-2017/
http://www.jonesday.com/blockchain-for-business-09-05-2017/
http://www.jonesday.com/blockchain-for-business-09-05-2017/
http://www.jonesday.com/deadline-to-comply-with-new-yorks-cybersecurity-regulation-is-approaching-08-17-2017/
http://www.jonesday.com/deadline-to-comply-with-new-yorks-cybersecurity-regulation-is-approaching-08-17-2017/
http://www.jonesday.com/deadline-to-comply-with-new-yorks-cybersecurity-regulation-is-approaching-08-17-2017/
http://www.jonesday.com/deadline-to-comply-with-new-yorks-cybersecurity-regulation-is-approaching-08-17-2017/
http://www.jonesday.com/deadline-to-comply-with-new-yorks-cybersecurity-regulation-is-approaching-08-17-2017/
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp
http://www.jonesday.com/newsknowledge/rss.aspx
https://jonesday-ecommunications.com/5/69/landing-pages/unsubscribe.asp
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp

