Confronting The Opioid Emergency In The Workplace

By Joanne Bush, Michael Gray and Lindsay Hedrick

On Oct. 26, 2017, President Donald Trump directed the government to declare
America’s opioid crisis a nationwide public health emergency. Opioids are a
class of pain relievers that includes prescription drugs such as codeine,
morphine, oxycodone, hydrocodone, acetaminophen with oxycodone,
hydromorphone, methadone, and fentanyl. According to the U.S. Centers for
Disease Control, sales of prescription opioids in the U.S. nearly quadrupled
from 1999 to 2015.[1] The U.S. now consumes 85 percent of the world’s
natural and synthetic opiates.[2] According to the CDC, the use of prescription
opioids, even when taken as directed, can cause serious risks of addiction,
abuse and overdose, as well as other side effects.[3]

Employers are inevitably experiencing the effects of this epidemic in the
workplace. Employees’ use of opioids can lead to absenteeism, decreased
productivity, increased errors and workplace injuries. Opioids taken according
to a doctor’s prescription are legal, and such lawful use may or may not impair
an employee’s ability to safely perform essential job functions. Further,
unlawful use by employees may be difficult to distinguish from lawful use. As
such, and as discussed below, opioid use presents employers with uniquely
challenging legalissues.

Drug Testing for Opioids

Employers have long used drug testing to identify applicants who use illegal
drugs, deter employee drug abuse, ensure a safe workplace, protect the public
and instill customer confidence. Some states encourage employers to maintain
a drug-free workplace program by providing incentives, such as a discount on
workers’ compensation insurance premiums,[4] while other states require that
all employers maintain written drug testing policies.[5] Certain federal
government contractors are required to maintain a drug-free workplace
program.[6] There are also federal and some state laws that require and
regulate drug testing of employees who work in safety-sensitive positions and
certain industries, such as transportation.[7] Amid this patchwork of federal
and state laws are different requirements and restrictions on various aspects
of drug testing programs, such as post-accident drug testing,[8] random drug
testing, the types of drugs for which an employer can test, and requirements
for confirmatory retesting of a positive result.[9]

In addition to drug testing laws, the Americans with Disabilities Act restricts

the circumstances in which employers can test for certain types of drugs. While the ADA does not
generally prohibit employers from testing employees for illegal drugs[10] or asking whether the
individual is using opioids illegally without a doctor’s prescription,[11] the ADA limits the
circumstances in which an employer may ask about or monitor an employee’s current or former
prescription drug use, which is deemed a “medical inquiry” under the law.[12] Under the ADA, an
employer may make the following medical inquiries of applicants and employees at various stages:

+ Before Making an Offer of Employment: An employer may not ask about or test for legal



drug use at all. Rather, an employer is limited to inquiries about an applicant’s ability to
perform the job, which may include any physical job requirements, such as lifting and
alertness.[13]

+ After Making an Offer of Employment: An employer may make disability-related inquiries
and require medical examinations, provided that the employer makes such inquiries and
conducts such examinations for all new hires in that job category.[14] Employers should
exercise caution in acting upon post-offer test results, however, because the U.S. Equal
Employment Opportunity Commission has warned that “[i]f the employer rejects the applicant
after a disability-related question or medical examination, investigators will closely scrutinize
whether the rejection was based on the results of that question or examination.”[15] If an
applicant tests positive for prescription drugs, employers should determine whether such drug
use is legal and conduct an individualized inquiry into whether the applicant can perform the
job.[16]

e After Hiring: The ADA allows employers to make medical inquiries of employees (rather than
applicants) only if such inquiries are job-related and consistent with business necessity.[17]
According to the EEOC, employers may ask about or conduct a test to detect a current
employee’s prescription drug use only where it has a reasonable belief based on objective
evidence that the employee’s prescription drug use will interfere with his/her ability to perform
essential job functions or will pose a direct threat to safety.[18] Some courts have declined to
adopt the EEOC'’s “objective evidence” requirement, however.[19] Therefore, it remains
uncertain whether a reviewing court will require such evidence on an ADA claim. The more
cautious approach — identifying an articulable basis for a test, such as the employer’s
observations of the employee’s behavior resulting from prescription drug abuse — will best
protect the employer in potential litigation. In addition, courts tend to defer to employers’
judgments about whether such testing helps protect the safety of employees and others,
especially with respect to safety-sensitive jobs.[20]

An additional complication for employers in coping with opioid use in the workplace is that the
standard five-panel test that many employers use in drug testing does not detect all opioids. While
the five-panel test detects opioids derived from poppy plants — heroin, codeine and morphine — it
does not detect synthetic opioids like fentanyl and semisynthetic varieties like oxycodone and
hydrocodone. Even the more comprehensive eight-, nine-, or 10-panel tests will only add a check for
methadone. Thus, employers that want to test for opioids such as oxycodone and hydrocodone must
specifically request those tests from the testing lab.

Leave, Accommodation and Job Protection Laws

Even legal opioid use, with side effects such as dizziness, drowsiness and nausea, may impact an
individual’s job performance or ability to work safely.[21] Opioids can also cause the body to become
dependent, and lawful use can lead to addiction. Employees and applicants may be entitled to certain
protections and rights in connection with lawful use of opioids and obtaining treatment for
dependency. Accordingly, companies should exercise caution when managing employees who are
lawfully using drugs, employees who are obtaining treatment for opioid addiction, or employees who
need time off to care for family members who are obtaining treatment for opioid addiction.

Americans with Disabilities Act

The ADA protects employees and applicants who are “qualified individuals with disabilities” from
adverse employment actions, including termination.[22] An employee is a qualified individual if he or
she can perform the essential functions of the job, with or without a reasonable accommodation that
does not cause the employer an undue hardship.[23] The ADA does not protect applicants and
employees based on their current illegal use of drugs.[24] And the ADA does not prohibit testing
applicants or employees for the illegal use of drugs or making employment decisions based on such
test results.”[25] The ADA does, however, protect workers who are participating in or who have
completed a drug rehabilitation program, provided they are not currently using drugs illegally.[26]

The ADA may protect employees and applicants who lawfully use drugs to treat a covered disability
or when the effects of the lawful drug use result in a covered disability. Accordingly, even if an



employee uses a prescription drug that could interfere with his/her ability to perform essential job
functions, the employer cannot terminate or rescind the job offer on that basis alone. Instead, the
employer must first conduct an individualized inquiry regarding the effects of the medication on the
employee’s ability to perform essential job functions. If an employee notifies the employer that such
prescription drug use may impair job performance or affect the ability to work safely, the employer
should engage in the interactive process with the employee to determine whether a reasonable
accommodation is available that will not cause the employer undue hardship.[27] An employer can,
however, hold an employee accountable for job performance negatively impacted by prescription
opioid use before the employee requests an accommodation.[28] A reasonable accommodation could
include providing unpaid leave or modifying the employee’s job duties.[29] Notably, the ADA does
not protect individuals who pose a “direct threat” to the health and safety of others.[30] An employer
that fears an employee’s use of legal drugs will compromise workplace safety and wishes to rely on
the “direct threat” defense must show that, based on an individualized assessment, the employee’s
drug use poses a significant risk to the safety of the employee, other employees or the public before
taking an adverse action.[31]

Employers should ensure their policies address prescription drug use by employees. Such policies
may require that employees consult with their physician or pharmacist to determine whether any
medication could interfere with the employee’s safe performance of their job, and state employees
are responsible for using appropriate personnel procedures (e.g., call in sick, use leave, request
change of duty, notify supervisor) to avoid unsafe work practices while taking such medication.
Further, while workplace policies may state that the illegal or unauthorized use of prescriptions drugs
is prohibited, employers should not institute “blanket” policies prohibiting prescription drug use.[32]
Courts have held that the requirement that employers conduct an “individual inquiry” renders such
blanket prohibits unlawful.[33]

Family and Medical Leave Act

An employee undergoing substance abuse treatment for an opioid addiction that involves inpatient
care (such as at a hospital or qualifying detoxification facility) or continuing treatment by a health
care provider may be entitled to up to 12 weeks of unpaid leave under the Family and Medical Leave
Act.[34] An employee who is caring for a covered family member undergoing such treatment may
also be entitled to this leave under the FMLA.[35] Further, absences due to the lawful use of opioids
may be covered by the FMLA. For example, an employee undergoing treatment for a serious health
condition for which opiates are prescribed may be entitled to FMLA leave if the employee’s doctor
determines that taking the medication as prescribed will incapacitate the employee for more than
three days.[36] Absences caused by an employee’s unlawful opioid use, however, are not covered by
the FMLA.[37]

When the treatment for an employee’s (or a covered family member’s) opioid addiction is covered by
the FMLA, the employee is entitled to reinstatement in a position that is the same as or equivalent to
the position held when the leave commenced.[38] Moreover, an employer may not retaliate against
an employee who requests or takes FMLA leave.[39]

Recommendations for Employers

Employers — who have a vested interest in maintaining a safe and productive workplace — can be
proactive in helping prevent employees from abusing opioids by taking the following steps:

e Learn which drugs are commonly abused in the geographical area.

e Educate employees about the dangers of impairment from prescription drugs at work. Make job
descriptions available to employees to share with their medical providers so they can discuss
the impact of opioid medication on their ability to work safely.

e Train supervisors to recognize signs of impairment and abuse and how to respond.
Communicate to supervisors what behavior constitutes reasonable cause to test an employee
for drug use. Coach managers on how to engage in the interactive process with employees who
request an accommodation because their medication may impair their ability to perform their
essential jobfunctions.



o Encourage employees to seek help for dependency and abuse. Offer an employee assistance
program (EAP) benefit and communicate with employees about how to use it. Ensure
supervisors promote EAP services.

¢ Assess whether employee medical benefits offer alternative pain management options like
acupuncture, massage, physical therapy, chiropractic and osteopathic care. Also look to see if
the plan provides counseling, rehabilitation and/or screening from a professional provider who
can help monitor the employee’s drug use and offer resources to help with addiction.

e Ensure your worker’s compensation carrier has internal controls to identify misuse and abuse
of opioids. A recent study found 88 percent of Arkansas’ workers’ compensation claims involved
opioid prescriptions for injured workers.[40]

e Talk to your prescription benefit manager about what resources it offers such as a “red flag”
system to identify abuse, a fraud tip hotline to report drug misuse or a physician practicing
poor prescribing habits, and aggregate drug utilization reports. CVS Health, which oversees
prescription benefits for 90 million plan members through CVS Caremark, recently announced
that it will follow CDC guidelines for prescribing opioids that limit prescription opioid doses and
duration.[41]

¢ Reevaluate drug-free workplace and drug testing policies to ensure that they appropriately
address prescription drug use and abuse. The policy should be clear and in writing.
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