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Background: The Australian Competition and Consumer Commission is bringing its first case under the
unfair contracts provisions. The provisions affect contracts with consumers and with small businesses
with 20 or fewer employees.

The Effect: The results of the case will provide much-needed guidance for businesses of all sizes on
the application of the unfair contracts provisions.

In November 2016, the unfair contracts regime was extended to contracts with small businesses. Our
May 2016 Alert highlighted potential areas of exposure, in particular in relation to clauses seeking to limit
liability, unilaterally vary prices or provide indemnity clauses. The Australian Competition and Consumer
Commission ("ACCC") has now commenced proceedings in the Federal Court of Australia against
defendant JJ Richards for alleged breaches of the unfair contract terms regime in the Australian
Consumer Law ("ACL"). These proceedings are important for all businesses as they will be the first time
that the ACCC has taken action to enforce the regime in relation to a small business contract.

The ACL provides a list of terms that may be unfair, which is
“ helpful for businesses in undertaking their own assessment of ,
their contracts.

The Provisions

The relevant provisions of the ACL provide that a term in a standard form contract is unfair, and
therefore void, if it:

1. Creates a significant imbalance in the parties' rights and obligations under the contract;

2. Is not reasonably necessary to protect the legitimate interests of the party who would be
advantaged by the term; and

3. Would cause detriment to the other party if it were to be applied or relied upon.

The unfair contract terms regime initially applied only to standard form consumer contracts; however, in
late 2016, it was extended to apply to standard form contracts with small businesses entered into or
renewed after November 12, 2016. "Small business contracts" are defined as contracts that meet the
following criteria:

« The contract is for the supply of goods or services, or the sale or grant of an interest in land;

« At the time the contract is entered into, at least one party to the contract is a small business (i.e., a
business that employs less than 20 people); and

e The upfront price payable under the contract is no more than AUD$300,000, or AUD$1 million if the
contract is for more than 12 months.

In this case, the ACCC alleges that the following terms in the particular standard small business contract

are unfair:

« A term binding customers to subsequent contracts unless they cancel the contract within 30 days
before the end of the term;

* A term allowing the defendant unilaterally to increase its prices;

« A term removing any liability for the defendant where its performance is "prevented or hindered in
any way";

* A term allowing the defendant to charge customers for services not rendered for reasons that are
beyond the customer's control;

« A term granting the defendant exclusive rights to remove waste from a customer's premises;
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« A term allowing the defendant to suspend its service but continue to charge the customer if payment
is not made after seven days;

* A term creating an unlimited indemnity in favor of the defendant; and

* A term preventing customers from terminating their contracts if they have payments outstanding and
entitling the defendant to continue charging customers equipment rental after the termination of the
contract.

The ACCC will seek to have the contract terms declared unfair (and therefore void) and is also seeking
an injunction to prevent the defendant from entering into future contracts that contain these terms.

The ACL also provides a list of terms that may be unfair, which is helpful for businesses in undertaking
their own assessment of their contracts. On their face, it appears that many of the terms listed above in
the defendant’s contracts fall within that list and are therefore void. However, businesses should not take
this list as exhaustive or definitive, and a review of their standard form contracts, having regard to the
degree of "unfairness" between the parties and the overarching definition of "unfair" provided in the ACL,
is advisable.

It is also possible that had defendant JJ Richards taken a more conciliatory attitude toward the ACCC's
investigation, litigation (and the subsequent negative publicity) could have been avoided, in particular in
respect to those terms where it is less clear whether they are unfair.

CONTACTS

Nicolas Taylor
The unfair contracts regime originally affected only r, Sydney

standard form contracts with consumers, but it was
extended to include standard form contracts with small
businesses as well.
Prudence Smith
Companies may want to review their contracts with Sydney
small businesses for terms that may be considered
unfair, while bearing in mind the degree of
"unfairness" between the parties and the ACL's
overarching definition of "unfair".

YOU MIGHT BE INTERESTED IN: Go To All Recommendations >>

Antitrust Bills Seek Rewarding Loyalty: No Traction:

to Thwart Mega ECJ Holds that Authorities Drop
Mergers and Expand Loyalty Rebates Do Antitrust
Antitrust Not Per Se Restrict Investigation into
Enforcement Competition Italy's Long-Term

Car Rental Sector

SUBSCRIBE SUBSCRIBE TO RSS m n y ™ gu

Jones Day is a legal institution with more than 2,500 lawyers on five continents. We are One Firm WorldwidesM.

Disclaimer: Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.

© 2017 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 20001-2113



http://www.jonesday.com/njtaylor
http://www.jonesday.com/prudencesmith
http://www.jonesday.com/antitrust_competition_law/?section=Publications
http://www.jonesday.com/Antitrust-Bills-Seek-to-Thwart-Mega-Mergers-and-Expand-Antitrust-Enforcement-09-25-2017
http://www.jonesday.com/Antitrust-Bills-Seek-to-Thwart-Mega-Mergers-and-Expand-Antitrust-Enforcement-09-25-2017
http://www.jonesday.com/Antitrust-Bills-Seek-to-Thwart-Mega-Mergers-and-Expand-Antitrust-Enforcement-09-25-2017
http://www.jonesday.com/Antitrust-Bills-Seek-to-Thwart-Mega-Mergers-and-Expand-Antitrust-Enforcement-09-25-2017
http://www.jonesday.com/Antitrust-Bills-Seek-to-Thwart-Mega-Mergers-and-Expand-Antitrust-Enforcement-09-25-2017
http://www.jonesday.com/Rewarding-Loyalty-ECJ-Holds-that-Loyalty-Rebates-Do-Not-Per-Se-Restrict-Competition-09-20-2017
http://www.jonesday.com/Rewarding-Loyalty-ECJ-Holds-that-Loyalty-Rebates-Do-Not-Per-Se-Restrict-Competition-09-20-2017
http://www.jonesday.com/Rewarding-Loyalty-ECJ-Holds-that-Loyalty-Rebates-Do-Not-Per-Se-Restrict-Competition-09-20-2017
http://www.jonesday.com/Rewarding-Loyalty-ECJ-Holds-that-Loyalty-Rebates-Do-Not-Per-Se-Restrict-Competition-09-20-2017
http://www.jonesday.com/Rewarding-Loyalty-ECJ-Holds-that-Loyalty-Rebates-Do-Not-Per-Se-Restrict-Competition-09-20-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
http://www.jonesday.com/No-Traction-Authorities-Drop-Antitrust-Investigation-into-Italys-Long-Term-Car-Rental-Sector-09-13-2017
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp
http://www.jonesday.com/newsknowledge/rss.aspx
https://jonesday-ecommunications.com/5/69/landing-pages/unsubscribe.asp
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp

