Transnational Class Action Dispute

commenrany  Qver Oll Splll Commenced in Australla

MAY 2017

The Background: Sanda v PTTEP Australasia (Ashmore Cartier) Pty Ltd raised the question as to whether
the Federal Court of Australia possesses the power to consider an extension of time on the class
members' statute-barred claims.

The Issue: The Federal Court of Australia may be an appropriate forum for the resolution of
transnational class action disputes involving events occurring in external Australian territories and
beyond, including Indonesia.

Looking Ahead: The implication of this proceeding is that class members whose claims are statute-
barred may apply for an extension of time, although each may, in certain circumstances, have to apply
to the Court individually. This was the position reached by the Court in light of the Northern Territory
limitations legislation and may impose a significant evidentiary burden on class members seeking an
extension of the limitation period.

Following the 2009 Montara Qil Field oil spill in the Timor Sea, an Indonesian seaweed farmer brought a
class action in Australia against the operator of the Montara Qil Field. The action was commenced on
behalf of a class of Indonesian seaweed farmers who allegedly suffered loss as a result of the oil's
sterilization of certain Indonesian waters, causing a decline in seaweed production. On 24 January 2017,
Griffiths J handed down judgment in Sanda v PTTEP Australasia (Ashmore Cartier) Pty Ltd [2017] FCA 14
("Sanda v PTTEP") on the separate question of whether the Federal Court of Australia possesses the
power to consider an extension of time on the class members' statute-barred claims.

Issues

It was not contentious that Sanda and the class members had commenced proceedings after the
expiration of the relevant statutory limitation period of three years, stipulated by section 12 of the
Limitation Act 1981 (Northern Territory) ("Limitation Act"). To sustain the action, Sanda would have to
apply for an extension of the limitation period in respect of not only his own claim, but those of the class
members he represented.

The question of whether, in a class action context, section 44 of the Limitation Act may apply to the
extension of the limitation period on the claims of class members turned on whether a class member:

e Is a "plaintiff" for the purpose of section 44 of the Limitation Act; and
e Can, themself, be considered to institute the relevant class action proceedings in satisfaction of the
requirements of section 44.

Section 44(b) . ..

. of the Limitation Act specifies
that time may be extended where a
“plaintiff” (who is defined as a person
bringing an action and not a party to

the action) ascertains new facts and
institutes an “action” (which is defined
as including a proceeding in a court
of competent jurisdiction) after the
expiration of the relevant statutory
limitation period.
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Are Class Members Plaintiffs and Do They Institute Class Action
Proceedings?

Justice Griffiths held that the Limitation Act's definition of "plaintiff" is broad enough to capture class
members on whose behalf a class action proceeding is instituted and the definition of "action" is
sufficiently broad to encompass any form of legal proceeding.

In light of the language of and legislative intention behind the Federal Court Act, His Honour held that
class members are properly regarded as plaintiffs (for the purpose of the Limitation Act) who have
instituted proceedings. Furthermore, consistent with modern principles of statutory interpretation, Justice
Griffiths concluded that class members must be understood to constitute plaintiffs, at least in the context
of the Limitation Act. A contrary interpretation would lead to a "profoundly unlikely and scarcely intended
result" whereby the statute bar may not have applied to the class members as it did to the
representative party.

Therefore, His Honour was satisfied that the Court's power not only extended to considering extending
time on the representative party's claim but on the claims of each of the class members as well.

CONTACTS

THREE KEY TAKEAWAYS

John M. Emmerig
Sydney

Michael Legg
Sydney

Jordan N. Phoustanis
Sydney

SUBSCRIBE ~ SUBSCRIBE TO RSS B R ¥ B ™ =

Jones Day is a legal institution with more than 2,500 lawyers on five continents. We are One Firm WorldwideS".

Disclaimer: Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.

© 2017 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 20001-2113



http://jonesday.com/jemmerig
http://jonesday.com/mlegg
http://jonesday.com/jphoustanis
https://jonesday-ecommunications.com/5/69/landing-pages/preference.asp
http://www.jonesday.com/newsknowledge/rss.aspx
https://jonesday-ecommunications.com/5/69/landing-pages/unsubscribe.asp

