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The Situation: Product liability questions will accompany the approaching mass commercialization of
autonomous vehicles. It is possible that the insurance market will experience a movement from
operator responsibility toward increased manufacturer responsibility.
Looking Ahead: Autonomous vehicle industry participants have numerous considerations to address
regarding their potential liability.

As autonomous vehicles move toward mass implementation, businesses in this industry segment are
studying product liability questions that will arise, some of which are likely to be distinctly different in
character from the norm. Naturally, insurers are studying these issues, too. This Commentary anticipates
and highlights some of the insurance implications worth considering.
A Shift in Coverage?
Many believe that autonomous vehicles will lead to a shift away from operator responsibility toward
increased manufacturer responsibility. In turn, the theory goes, manufacturers will create an upsurge in
demand for product liability insurance. Irrespective of whether this happens, basic risk pooling principles
suggest that insurers will separately treat product liability insurance for the autonomous vehicle industry
segment. This will allow such risks to be rated and priced according to their distinct characteristics. It is
natural, therefore, to expect specialized coverage tailored to the autonomous vehicle market. Standard
coverage forms might also respond.
Implications and Choices
It is worthwhile for affected entities, such as manufacturers, parts suppliers, delivery services, fleet
operators, etc., to consider how their current insurance might cover (or fail to address) loss scenarios
that could result from their activities in the autonomous vehicle space. Entities will need to decide
whether to accept (internalize) risks, or to mitigate them by way of insurance and other commercial
arrangements.

Considerations
Some of the key insurance issues (drawn from existing product liability and recall insurance) include:
• What are your disclosure and notice rights and obligations, particularly as to preloss information?

• Can you "batch" or "integrate" multiple individual occurrences such that they are treated together as a

single occurrence and, therefore, subject to a single selfinsured retention?
• How does your insurance treat losses for products sold after a batch or integrated occurrence is

notified, or losses that arise after a risk of loss is known?
• How does your insurance address the "sistership" situation, in which an alleged defect in one unit

raises a concern with a family of units? How does your insurance define a "recall," and do you have
recall coverage, and if so, for what territory?
• How will your insurance respond to a "primary" recall (i.e., one you initiate for your own product) vs.

a "secondary" recall (i.e., one initiated by a third party, such as the seller of a product containing a
component from your company)?
• How will your insurance react to a governmental order requiring a recall, and does your insurance

provide a defense against allegedly unlawful or inappropriate recall orders?
• Do your supply agreements arrange rights, responsibilities, and indemnities to optimize the potential

for coverage, such as by way of additional insured status or otherwise?
• Does your insurance cover consequential losses suffered by third parties and claimed against you,

such as business interruption losses in addition to the cost of a recall?
• How does your insurance treat civil fines or penalties, and exemplary or punitive damages?
• How would your cyber insurance (if any) respond to a potential claim, and should you have such

insurance?
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1. An increase in demand for liability coverage may result
from a shift in responsibility toward manufacturers.

2. Expect separate risk pools—and specialized coverage—
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for the autonomous vehicle segment.

3. Myriad issues—including disclosure rights and
obligations, recall notices, consequential losses
suffered by third parties, and others—should be
addressed by affected entities.

YOU MIGHT BE INTERESTED IN:
California

Automated

Releases

Vehicles Will

Further

Revolutionize

(Proposed)

the

Regulations

Automotive

Governing

Industry

Go To All Recommendations >>

Testing and
Deployment of
Autonomous
V e h i c le s

SUBSCRIBE

SUBSCRIBE TO RSS

Jones Day is a legal institution with more than 2,500 lawyers on five continents. We are One Firm Worldwide SM.
Disclaimer: Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for
general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of
the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our "Contact Us" form,
which can be found on our website at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not
constitute, an attorneyclient relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of
the Firm.
© 2017 Jones Day. All rights reserved. 51 Louisiana Avenue, N.W., Washington D.C. 200012113

