times New York minimum wage for hours worked over 40 in a week. In New York City,
the minimum wage for large employers will be $11 per hour as of December 31, 2016. So
this employee's overtime rate will $16.50 (which is 1.5 x $11). While the overtime pay
for such an employee could be significant, it would be less than what would be required
under federal law if the employee were overtime eligible under federal law. Federal
overtime would be $30 an hour, which is 1.5 times the employee's hourly rate of $20.
Employers subject to the Hospitality, Fast Food, and/or Building Service wage orders
should consult the provisions of the applicable wage order, which may vary from the
provisions described above. For instance, employers covered by the Hospitality Wage
Order must pay overtime at 1.5 times the regular rate to all overtime-eligible
employees, and cannot take advantage of the lower rate (1.5 times minimum wage)
described in the above example.
Another compliance challenge arises due to the regional variation in salary thresholds.
An employee who works in New York City some weeks, but travels upstate in other
weeks, may satisfy the exemption test when working upstate, but loose exempt status
while working in New York City because of the higher salary threshold applicable in New
York City. The New York Department of Labor has issued guidance indicating that in
such situations, the employer can increase the employee's salary in weeks the employee
works in a higher salary threshold region to avoid paying overtime.
This post was authored by Matt Lampe and Wendy Butler of Jones Day. The views and
opinions expressed herein are those of the authors and do not necessarily reflect the
views of Jones Day or the New York State Bar Association.
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