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1SS Issues 2017 Summary Proxy Voting Guidelines

On December 22, 2016, ISS published its 2017
Summary Proxy Voting Guidelines, which will be effec-
tive for shareholder meetings on or after February 1,
2017. This Commentary provides an overview and sum-
mary of the changes made from the proxy advisory
firm’s 2016 Guidelines.

Problematic Takeover Defenses

ISS now recommends a vote against or withhold from
members of the governance committee if the com-
pany’s charter unduly restricts shareholders’ ability to
amend the bylaws. ISS includes the following in a non-

exclusive list of undue restrictions:

+  Outright prohibitions on the submission of binding
shareholder proposals, and
+ Share ownership requirements or time holding

requirements in excess of SEC Rule 14a-8.

Under Rule 14a-8, shareholders may include proposals
in the company’s proxy statement as long as they meet
certain eligibility and procedural requirements. The
shareholder must own at least $2,000 in market value, or

1 percent, of securities entitled to vote on the proposal
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for at least one year before the date the proposal is
submitted to the company, and he or she must hold the

securities through the date of the annual meeting.

Problematic Capital Structures

ISS has also added guidelines addressing what it con-
siders to be problematic capital structures in newly
public companies. ISS will recommend a vote against
or withhold from directors individually, committee
members, or the entire board (except new nominees,
who should be evaluated on a case-by-case basis)
if, prior to or in connection with the company’s pub-
lic offering, the company or its board implemented a
multi-class capital structure in which the classes have
unequal voting rights. This determination is based on

a consideration of multiple factors:

* The level of impairment of shareholders’ rights,

+ The disclosed rationale,

+ The ability to change the governance structure,

+  The ability of shareholders to hold directors
accountable through annual director elections
or whether the company has a classified board

structure,



+ Any reasonable sunset provision, and

Other relevant factors.

As was the case in its 2016 Guidelines, the foregoing analysis
and recommendation also applies to a company or board
that has adopted bylaw or charter provisions materially

adverse to shareholder rights.

Overboarded Directors

Starting in 2017, ISS will issue a negative recommendation for
directors who sit on more than five public company boards.
Historically, ISS has advised a vote against or withhold from
directors who sit on more than six public company boards,
but last year it announced that, starting in February of 2017,
the threshold number of boards would be reduced to five.
ISS will continue to vote against or withhold from an indi-
vidual director who is the CEO of a public company who sits
on the board of more than two public companies besides

his or her own.

Share Issuance Mandates

Also new in 2017 is a recommendation to vote in favor of gen-
eral share issuance authorities (without a specified purpose)
without preemptive rights to a maximum of 20 percent of cur-
rent issued capital, as long as the company clearly discloses
the duration of the authority and such authority is reason-
able. ISS suggests that companies should seek renewal of

the issuance authority at each annual meeting.

Equity-Based and Other Incentive Plans

ISS generally has recommended, and will continue to rec-
ommend, voting case-by-case on certain equity-based com-
pensation plans as evaluated using its equity plan scorecard
(“EPSC”) approach, which evaluates (i) plan cost, (i) plan fea-
tures, and (jii) grant practices. For 2017, ISS added to its list
of problematic plan features dividends becoming payable
before the award vests. Other plan features ISS continues to

view as being problematic are:

+ Automatic single-triggered award vesting on a change in

control,
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+ Discretionary vesting authority,
Liberal share recycling on various award types, and
+ Lack of minimum vesting period for grants made under

the plan.

The plan cost and grant practices analyses under ISS’s EPSC
approach remain unchanged from 2016, except for updates
to its burn-rate benchmarks. The updated 2017 burn-rate

benchmark tables are included at the end of this update.

ISS will continue its historical practice of voting against an
equity plan proposal if, according to ISS’s analysis, the com-
bination of plan cost, plan features, or grant practices indi-
cates that the plan is not in the shareholders’ interests or if

any of the following factors apply:

+ Awards may vest in connection with a liberal change in
control definition,

+ The plan would permit repricing or cash buyout of under-
water options without shareholder approval,

+ The plan is a vehicle for problematic pay practices or sig-
nificant pay-for-performance disconnect (as evaluated by
ISS), or
Any other plan features are determined by ISS to have a

significant negative impact on shareholder interests.

Amending Cash and Equity Plans

ISS’s new general recommendation is to vote case-by-case
on amendments to cash and equity incentive plans. ISS gen-
erally recommends voting for proposals to amend executive

cash, stock, or cash and stock incentive plans if the proposal:

Addresses administrative features only, or
+  Seeks approval for section 162(m) purposes only, and the
plan administering committee consists entirely of inde-

pendent outsiders (as determined by ISS).

ISS recommends a vote against proposals to amend cash,
stock, or cash and stock incentive plans if the proposal
seeks approval for Internal Revenue Code section 162(m)
purposes only and the plan administering committee does
not consist entirely of independent outsiders (as determined
by ISS).



ISS recommends voting case-by-case on all other proposals
to amend cash incentive plans, including plans presented to
shareholders for the first time after the company’s IPO or pro-
posals that bundle material amendments other than those for

section 162(m) purposes.

ISS recommends voting case-by-case on all other proposals
to amend equity incentive plans. It will consider the following

in making this determination:

+ If the proposal requests additional shares or the amend-
ments may potentially increase the transfer of share-
holder value to employees, the recommendation will
be based on the EPSC evaluation as well as an analysis
of the overall impact of the amendments (with heavier
emphasis on the EPSC evaluation),

+ If the plan is being presented to shareholders for the first
time after the company’s IPO, whether or not additional
shares are being requested, the recommendation will
be based on the EPSC evaluation as well as an analysis
of the overall impact of any amendments (with heavier
emphasis on the EPSC evaluation), and

+ Ifthereis no request for additional shares and the amend-
ments are not deemed to potentially increase the transfer
of shareholder value to employees, then the recommen-
dation will be based entirely on an analysis of the overall
impact of the amendments, and the EPSC evaluation will

be shown for informational purposes.

In the 2016 proxy season, ISS made some surprising voting
recommendations when it recommended voting against an
amended plan, but would have recommended voting for the
same exact plan if it had been in the form of a new plan
rather than an amended plan. Although not addressed by
ISS in its 2017 Guidelines or other written policies, in cer-
tain instances ISS conducts a “qualitative override” to plan
amendments, which “qualitative override” does not apply
to new plans. The “qualitative override” allows ISS to rec-
ommend voting against an amended plan that contains a
change disfavored by ISS, such as a reduction in minimum

vesting requirements, even if such change, when evaluated
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in the context of the entire amended plan under ISS’s EPSC
approach, would otherwise result in a recommendation
to vote for such plan. Despite the potential to receive an
arbitrary vote recommendation, a company should care-
fully consider the long-term implications of modifying its
intended equity or incentive plan decisions to meet chang-

ing expectations imposed by ISS.

Shareholder Ratification of Director Pay Programs

ISS will generally recommend voting case-by-case on man-
agement proposals seeking ratification of non-employee
director compensation. ISS lists the following factors to con-

sider when making this determination:

+ If the equity plan under which non-employee director
grants are made is on the ballot, whether or not it war-
rants support, and

+ An assessment of the following qualitative factors:

+ the relative magnitude of director compensation as
compared to companies of a similar profile,

+ the presence of problematic pay practices relating to
director compensation,

+ director stock ownership guidelines and holding
requirements,

+ equity award vesting schedules,

+ the mix of cash and equity-based compensation,

* meaningful limits on director compensation,

+ the availability of retirement benefits or prerequisites,
and

+ the quality of disclosure surrounding director

compensation.

Equity Plans for Non-Employee Directors

ISS has recommended, and will in 2017 continue to recom-
mend, voting case-by-case on compensation plans for non-
employee directors. For 2017, ISS added to its list of factors
considered when making the determination the presence

of any egregious plan features (such as an option repricing



provision or liberal change in control vesting risk). The follow-

ing factors remain unchanged from 2016:

+ The total estimated cost of the company’s equity plans
relative to industry/market cap peers, measured by
the company’s estimated Shareholder Value Transfer
(which is measured using a model that assesses the
amount of shareholders’ equity flowing out of the com-
pany to employees and directors) based on new shares
requested plus shares remaining for future grants, plus
outstanding unvested/unexercised grants, and

+ The company’s three-year burn rate relative to its indus-

try/market cap peers.

ISS also changed its voting recommendation for director
stock plans that exceed the plan cost or burn-rate bench-
marks when combined with employee or executive stock
plans. In 2016, ISS recommended voting for such plans as
long as the plan set aside a relatively small number of shares
and met certain qualitative factors. For 2017, however, ISS
recommends voting case-by-case on director stock plans
exceeding the plan cost or burn-rate benchmark when com-

bined with employee or executive stock plans. ISS indicates
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that the following qualitative factors should be considered

when making this determination:

+  The relative magnitude of director compensation as com-
pared to companies of a similar profile,

+ The presence of problematic pay practices relating to
director compensation,

+ Director stock ownership guidelines and holding
requirements,

+  Equity award vesting schedules,

+  The mix of cash and equity-based compensation,

+  Meaningful limits on director compensation,

+ The availability of retirement benefits or prerequisites, and

+  Thequality of disclosure surrounding director compensation.

What to Do

ISS’s new voting guidelines should not change any company’s
practices or plans; however, companies may want to recon-
sider their approach to the shareholder engagement process
and certain other things, such as how they disclose their
executive and director incentive and equity plans and the

messaging that is conveyed through their proxy statements.



2017 Burn-Rate Benchmarks

S&P500

GICS Description Standard Deviation Industry Benchmark
10 Energy 1.08% 0.50% 2.00%
15 Materials 1.06% 0.50% 2.00%
20 Industrials 1.27% 0.65% 2.00%
25 Consumer Discretionary 1.41% 0.83% 2.24%
30 Consumer Staples 1.22% 0.59% 2.00%
35 Health Care 1.81% 0.75% 2.56%
40 Financials 1.93% 1.49% 3.43%
45 Information Technology 2.99% 1.48% 4.48%
50 Telecommunication 1.18% 0.79% 2.00%

Services

55 Utilities 0.68% 0.33% 2.00%
60 Real Estate 0.88% 0.82% 2.00%

Russell 3000 (excluding the S&P500)

Industry
GICS Description Standard Deviation Benchmark
1010 Energy 1.81% 1.25% 3.07%
1510 Materials 1.59% 1.27% 2.86%
2010 Capital Goods 1.80% 119% 2.99%
2020 Commercial & Professional 2.56% 1.58% 414%
Services
2030 Transportation 1.72% 1.28% 3.01%
2510 Automobiles & Components 2.37% 1.35% 3.72%
2520 Consumer Durables & Apparel 2.31% 1.44% 3.75%
2530 Consumer Services 2.47% 1.55% 4.02%
2540 Media 2.34% 1.87% 4.21%
2550 Retailing 2.43% 1.84% 4.27%
3010 Food & Retailing Staples 1.95% 1.38% 3.33%
5
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Russell 3000 (excluding the S&P500)

GICS

Description

Standard Deviation

Industry
Benchmark

3020 Food, Beverage & Tobacco 1.40% 0.85% 2.24%
3030 Household & Personal Goods 2.83% 1.85% 4.68%
3510 Health Care Equipment & 3.46% 1.93% 5.38%
Services
3520 Pharmaceuticals & 417% 2.36% 6.53%
Biotechnology
4010 Banks 1.62% 1.33% 2.94%
4020 Diversified Financials 3.92% 4.44% 8.35%
4030 Insurance 1.97% 1.70% 3.67%
4510 Software & Services 5.70% 3.01% 8.71%
4520 Technology Hardware & 3.66% 247% 6.13%
Equipment
4530 Semiconductor Equipment 4.87% 2.79% 766%
5010 Telecommunication Services 3.04% 2.08% 512%
5510 Utilities 0.93% 0.86% 2.00%
6010 Real Estate 1.42% 114% 2.55%

Non-Russell 3000

GICS

Description

Standard Deviation

Industry
Benchmark
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1010 Energy 3.15% 3.73% 6.89%
1510 Materials 3.01% 2.71% 572%
2010 Capital Goods 3.05% 2.74% 5.79%
2020 Commercial & Professional Services | 3.73% 3.66% 740%
2030 Transportation 1.75% 2.75% 4.51%
2510 Automobiles & Components 218% 2.06% 4.23%
2520 Consumer Durables & Apparel 2.84% 2.26% 510%
2530 Consumer Services 2.39% 1.60% 3.98%
6



Non-Russell 3000

Industry

GICS Description Standard Deviation Benchmark
2540 Media 3.63% 3.52% 715%
2550 Retailing 3.68% 2.35% 6.02%
3010, 3020, 3030 Consumer Staples 3.14% 2.58% 5.72%
3510 Health Care Equipment & Services | 443% 3.23% 766%
3520 Pharmaceuticals & Biotechnology 492% 3.25% 817%
4010, 4020, 4030 Financials 218% 2.44% 4.62%
4510 Software & Services 5.84% 4.69% 10.22%
4520 Technology Hardware & Equipment | 4.34% 3.48% 7.82%
4530 Semiconductor Equipment 3.78% 2.31% 6.08%
5010 Telecommunication Services 4.64% 4.04% 8.68%
5510 Utilities 1.35% 118% 2.83%
6010 Real Estate 1.75% 1.32% 3.07%
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