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the crash resulted from alleged manufacturing and 

design defects in the Cessna’s engine—specifically, 

a “malfunction or defect in the engine’s carburetor.”2

The complaint alleged various claims incorporating 

state law standards of care, including strict liability, 

breach of warranty, negligence, misrepresentation, 

and concert of action. In 2010, the district court dis-

missed the complaint, finding the state law claims 

fell within the preempted field of “air safety” pursu-

ant to Abdullah v. American Airlines, Inc.3 Plaintiff filed 

an amended complaint asserting state law claims 

but incorporating federal standards of care reflected 

in FAA regulations. The remaining state law claims 

included design defect and failure to warn.4

The district court granted partial summary judgment 

with respect to the amended defective design claim. 

The court found the type certificate issued to the man-

ufacturer by the FAA established the federal standard 

of care, and the “issuance of a type certificate for the 

… engine meant that the federal standard of care had 

been satisfied as a matter of law.”5 The court denied 

summary judgment on the failure to warn claim.6 The 

Third Circuit agreed to interlocutory review, noting the 

On April 19, 2016, the Third Circuit issued its long-

awaited decision in Sikkelee v. Precision Airmotive 

Corp. et al.1 Aviation product manufacturers had hoped 

the opinion, which considered whether the Federal 

Aviation Act (“Act”) and Federal Aviation Administration 

(“FAA”) regulations preempt aviation product liability 

claims, would result in an affirmative finding of pre-

emption. The Third Circuit instead found against field 

preemption but recognized that traditional principles 

of conflict preemption could preempt certain aviation 

product liability claims. This Commentary discusses 

the Sikkelee decision, how it compares to decisions in 

other Circuits, and its implications for the future.

The Third Circuit’s Opinion in Sikkelee v. 
Precision Airmotive Corp. et al.

In July 2005, pilot David Sikkelee perished when his 

Cessna 172N aircraft crashed in North Carolina. In 

2004, the Cessna’s engine had been overhauled and 

a new carburetor was installed pursuant to the manu-

facturer’s FAA issued type-certified design. In 2007, 

Mr. Sikkelee’s spouse filed suit against 17 defendants 

in the Middle District of Pennsylvania claiming that 
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decision “raised novel and complex questions concerning 

the reach of Abdullah and the scope of preemption in the 

airlines industry.”7

The Holding
The Third Circuit reversed, limiting the scope of Abdullah’s hold-

ing. Importantly, the court drew a distinction between claims 

based on in-air operations and those based on design defects, 

stating that Abdullah’s preemption does not extend to product 

liability claims. In a 60-page opinion, the court concluded that 

Congress did not express a clear and manifest intent “to pre-

empt aircraft products liability claims in a categorical way.”8 

Thus, “neither the [Act] nor the issuance of a type certificate 

per se preempts all aircraft design and manufacturing claims.”9 

Rather, the court held that state law applied to product claims, 

subject to “traditional principles of conflict preemption” to 

resolve any conflicts between the pertinent type certificate 

specifications and state law standards of care.10

The Court’s Reasoning
Interpreting Abdullah and the Field of “Air Safety.” In 

Abdullah, the Third Circuit addressed the allegation that, 

while the defendant airline followed federal in-flight seat-

belt regulations, it failed to adequately warn passengers of 

the need to fasten their seatbelts in the face of upcoming 

turbulence. Abdullah held that federal aviation regulations 

occupied the field of “air safety” and thus preempted any 

state-created duties of care because the FAA, through the 

broad authority granted to it by the Act, “has implemented 

a comprehensive system of rules and regulations, which 

promotes flight safety by regulating pilot certification, pilot 

pre-flight duties, pilot flight responsibilities, and flight rules,” 

and these regulations must remain uniform in the field.11 The 

Abdullah court found that federal preemption in the field of 

air safety was supported by decisions in other circuits, and 

in the United States Supreme Court, that “had found federal 

preemption with regard to discrete matters of in-flight opera-

tions, including aircraft noise … pilot regulation … and control 

of flights through navigable airspace.”12 

The Sikkelee court read Abdullah narrowly. It noted that, 

although Abdullah described the preempted field as “air 

safety,” it really included only “in-air operations.”13 The court 

stated that Abdullah discussed a catch-all standard of 

care in FAA regulations for in-air operations (something not 

applicable to design and manufacturing), and that Abdullah 

relied on regulations and other opinions relating only to in-

air operations. The court further noted the Third Circuit also 

limited Abdullah in Elassaad v. Indep. Air, Inc.,14 where the 

court declined to apply Abdullah to the disembarkation of 

passengers after an airplane came to a complete stop at its 

destination. Elassaad, the court said, “made clear that the 

field of aviation safety described in Abdullah was limited to 

in-air operations.”15

Field Preemption. As an initial matter, the Sikkelee court 

observed that, because state law has consistently been 

applied to product liability claims, the presumption against 

preemption applies to aviation product liability cases.16 The 

court then analyzed whether Congress expressed “a clear 

and manifest intent to preempt aviation products liability 

claims.”17 The court looked at three significant indicia of con-

gressional intent: the Act, FAA regulations, and the General 

Aviation Revitalization Act of 1994 (“GARA”).

First, the court noted that the Act is, at best, ambiguous 

with regard to preemption.18 FAA regulations likewise pro-

vide no “evidence of congressional intent to preempt state 

law products liability claims.”19 The court considered a letter 

brief filed by the FAA20 but disregarded the FAA’s conclu-

sion that the Act and FAA regulations were “‘intended to cre-

ate federal standards of care’ for manufacturing and design 

defect claims.”21 The court also considered the FAA’s type 

certification process but concluded the “process cannot as 

a categorical matter displace the need for compliance in 

this context with state standards of care.”22 Finally, the court 

stated that “GARA’s legislative history states explicitly what is 

implied by the statutory text: Aviation products liability claims 

are governed by state law.”23 In conclusion, the court found 

insufficient support for “preemption of the entire field of avia-

tion design and manufacture.”24

The court was influenced considerably by its reluctance to 

“interpret[] the Federal Aviation Act in a way that would,” in its 

view, grant immunity from design defect liability in aviation.25 

The court stated it would be a “perverse” result if issuance 
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of a type certificate would wholly exempt manufacturers and 

designers from what it termed “the bulk of liability for both 

individual and large-scale air catastrophes.”26

Conflict Preemption. The Sikkelee court held that “type 

certification does not itself establish or satisfy the relevant 

standard of care for tort actions, nor does it evince congres-

sional intent to preempt the field of products liability; rather, 

because the type certification process results in the FAA’s 

preapproval of particular specifications from which a manu-

facturer may not normally deviate without violating federal law, 

the type certificate bears on ordinary conflict principles.”27 

Conflict analysis raises the issue of whether the alternative 

design suggested by a plaintiff would necessitate a defen-

dant returning to the FAA for approval of the new design. If 

so, the claim is preempted, because “even if an alternative 

design aspect would improve safety, the mere ‘possibility’ 

that the FAA would approve a hypothetical application for an 

alteration does not make it possible to comply with both fed-

eral and state requirements.”28 

The court did not determine whether plaintiff’s allegations in 

Sikkelee were conflict preempted, rather opting to leave this 

question for the district court on remand. Accordingly, the 

question remains how this rule will be applied in the future.

The FAA’s Position
Sikkelee is unique because the court sought the FAA’s guid-

ance, then largely disregarded it. The court requested the FAA 

file a brief commenting on “the scope of field preemption, the 

existence and source of any federal standard of care for design 

defect claims, and the role of the type certificate in determin-

ing whether the relevant standard of care has been met.”29 

In response, the FAA stated, “[t]he field preempted by the 

Federal Aviation Act [] extends broadly to all aspects of aviation 

safety and includes products liability claims based on alleg-

edly defective aircraft and aircraft parts by preempting state 

standards of care.”30 The FAA explained: “The Act requires the 

Department of Transportation, through the FAA Administrator, 

to impose uniform national standards for every facet of avia-

tion safety, including the design of aircraft and aircraft parts,”31 

thus impliedly preempting any state-created standard of care 

in the field of aircraft design and manufacturing. The Sikkelee 

court considered these unequivocal statements by the FAA, 

saying that it recognized the FAA is “well equipped to under-

stand the technical and complex nature of the subject matter 

over which they regulate,” but then dismissed them, stating the 

FAA’s arguments were “entitled to respect only to the extent 

[they] ha[ve] the power to persuade.”32

The court, however, did give some credence to the FAA’s opin-

ion with regard to type certificates. The FAA stated, “[b]ecause 

the type certificate embodies the FAA’s determination that 

an aircraft, aircraft engine, or propeller design complies with 

federal standards,” any conflicts between state standards of 

care and a type certificate should be resolved through “ordi-

nary conflict preemption principles.”33 As the Agency noted, if 

“the FAA has expressly approved the specific design aspect 

that a plaintiff challenges, any claim that the design should 

have been different would conflict with the FAA’s application 

of the federal standard and be preempted.”34 In such cases, 

the type certificate establishes the applicable standard of 

care because the FAA has already applied the relevant fed-

eral standard during the type certification process, and “the 

manufacturer is bound to manufacture its aircraft or aircraft 

part in compliance with the type certificate.”35 However, when 

the FAA leaves the design choice up to the manufacturer, 

application of the federal standard of care to a particular 

design defect claim may be left to the court to adjudicate on 

the merits. The Sikkelee court’s conflict preemption analysis 

somewhat mirrors the FAA’s position.

Preemption Holdings in Other Circuits
No other circuit has engaged in such a detailed review of 

federal preemption in product liability as did the Third Circuit 

in Sikkelee. While no circuit has yet concluded that field pre-

emption is applicable to the entire field of aviation product 

liability, some circuits have left the door open to preemption 

in certain circumstances.

Circuits that Have Addressed Preemption in Aviation Product 

Liability. Of the circuits that have decided cases involving pre-

emption in aviation product liability—the Sixth, Ninth, Tenth, 

and Eleventh Circuits—only the Tenth and Eleventh Circuits 

have directly found that FAA regulations do not preempt the 

field. The Tenth Circuit, in Cleveland By & Through Cleveland 

v. Piper Aircraft Corp., held that a manufacturer’s obtainment 

of FAA certification does not preempt state product liability 
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claims because “certification is, by its very nature, a minimum 

check on safety.”36 Similarly, in Pub. Health Trust of Dade 

Cty., Fla. v. Lake Aircraft, Inc.,37 the Eleventh Circuit held that, 

because product liability claims fall outside the scope of the 

Airline Deregulation Act’s express preemption clause, such 

claims are not preempted under federal law.38 

In Greene v. B.F. Goodrich Avionics Sys.,39 the Sixth Circuit held 

the Act preempts failure to warn claims because “federal law 

establishes the standards of care in the field of aviation safety 

and thus preempts the field from state regulation.”40 However, 

the Sixth Circuit also discussed, extensively, plaintiff’s manu-

facturing defect claim from a state law perspective.41 Some 

have surmised from this discussion that the Sixth Circuit has 

concluded the Act does not preempt product liability claims. 

The Ninth Circuit has left the door open to preemption in 

certain circumstances through the use of a “pervasive regu-

lations” standard.42 This standard reviews each individual 

claim to determine whether the specific area at issue is “per-

vasively” regulated by the FAA.43 If the area is pervasively 

regulated, FAA regulations preempt the state law claim.44 

The Ninth Circuit has stated this standard should not be read 

expansively to conclude “that the FAA preempts all state law 

personal injury claims.”45

Circuits Where the Question of Preemption is Unsettled. In 

the First, Second, Fourth, and Seventh Circuits, no decisions 

have discussed aviation product liability preemption spe-

cifically. However, these courts have concluded that some 

preemption exists in the not-fully-defined field of aviation 

safety.46 District courts in these circuits have analyzed the 

breadth of preemption in aviation-related contract and tort 

claims, but no circuit decisions have provided definitive guid-

ance. Accordingly, the district court opinions are unsettled.47

The Fifth Circuit has taken an individualized approach to pre-

emption in aviation-related torts based on the specific allega-

tions before the court, much like the approach taken by the 

Ninth Circuit. In Witty v. Delta Airlines, the court rejected the 

broad decision of the Third Circuit in Abdullah and noted it was 

“decid[ing] this case narrowly by addressing the precise issues 

before [it].”48 The court held a “state claim for failure to warn 

passengers of air travel risks … must be based on a violation 

of federally mandated warnings.”49 While the Eighth Circuit has 

not yet ruled, at least one district court in the Eighth Circuit 

adopted this individualized approach and applied the “perva-

sively regulated” standard recognized by the Ninth Circuit.50 

Finally, the D.C. Circuit has not yet provided any guidance on 

aviation preemption. 

Next Steps for Aviation Product Manufacturers 
after Sikkelee
What are some takeaways from the Sikkelee decision that avi-

ation product manufacturers should consider in the months 

ahead, assuming the decision is not revisited further?

Approaching Aviation Product Liability Litigation. Importantly, 

the Third Circuit panel made clear its holding was confined 

to field preemption. While the court held the field of avia-

tion safety continues to be governed by state tort law, it also 

emphasized the area continues to be “subject to traditional 

conflict preemption principles.” Accordingly, the doctrine of 

conflict preemption remains alive and well in aviation tort law. 

The Sikkelee court noted specifically that when manufactur-

ers are unable to comply simultaneously with both federal 

and state requirements, arguments that state law design 

defect claims are conflict-preempted remain sound.

Following Sikkelee, when facing aviation product liability liti-

gation, manufacturers should quickly gather and carefully 

analyze their type certificates, parts manufacturer approv-

als, and related FAA preapprovals, along with supporting 

files and documents. Companies should evaluate whether 

plaintiffs’ state law theories would essentially require them 

to make major changes in design or manufacture without 

FAA preapproval. Company engineers and expert witnesses 

should assist with this effort. Companies should also consider 

whether plaintiffs’ theories would make it impossible to com-

ply with both a type certificate’s specifications and a sepa-

rate—and perhaps more stringent—alleged state tort duty. If 

so, manufacturers should consider filing a dispositive motion 

early in litigation raising conflict preemption arguments. 

In this dispositive motion, a product manufacturer would 

demonstrate how compliance with both an FAA-approved 
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design and an alleged state law standard of care would be 

a physical impossibility, or how compliance with both fed-

eral and state duties would pose an obstacle to Congress’s 

purposes and objectives in the area of aviation safety. The 

Sikkelee court recognized specifically that “in such cases, 

the state law claim would be conflict preempted.”51

Testing the Bounds of Abdullah. The application of field pre-

emption beyond product liability claims is still unclear. The 

Sikkelee court’s conclusion that Abdullah applies only to “in-

air safety” matters is not self-defining, nor did the court define 

it. For example, the court indicated that pilot training and 

certification, as well as pilot pre-flight duties, are preempted 

under Abdullah, when neither of these are strictly “in-flight” 

activities. Abdullah preemption may still be viable offensively 

(for failures in flight management, piloting, and aircraft main-

tenance) and defensively (where non-design defect claims—

such as negligent hiring or training—are asserted). 

Considerations for the Type Certification Process. The 

Sikkelee conflict preemption analysis will likely bring the 

specificity and breadth of an FAA type certificate into ques-

tion more frequently in future cases. Accordingly, manufac-

turers should keep Sikkelee in mind when pursuing new or 

modified type certificates. Manufacturers should recognize 

that product designs certified under type certificates that 

leave design choices to the manufacturer’s discretion are 

more vulnerable to attacks from plaintiffs under state law 

standards of care. While these considerations are not new, as 

type certification has always been a factor in litigation, they 

are perhaps even more significant after Sikkelee.
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