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The Italian Supreme Court’s Interpretation of the
Jurisdiction Clause Favoring English Courts Contained in

ISDA Master Agreements

The ltalian Supreme Court (“Supreme Court” or
“Court”) recently had the opportunity to have its say,
for the second time, concerning the scope of the juris-
diction clause favoring English courts and contained
in International Swaps and Derivatives Association
(“ISDA”) Master Agreements. The action was prompted
by a pair of separate transactions involving two ltalian
municipalities and certain international banks and

financial institutions.

ISDA Master Agreements are standard agreements,
published by the ISDA and used in over-the-counter
derivatives transactions. The agreements establish
terms applied to agreed derivatives transactions
between two parties. By this mechanism agreement
is reached to abide by the standard stipulations and
renegotiation of general terms is avoided each time a

new derivatives transaction commences.

The agreement typically contains a jurisdiction clause
in its Art. 13, which provides as follows: “[w]ith respect
to any suit, action or proceedings relating to this
Agreement ... each party irrevocably ... submits to the
jurisdiction of the English courts, if this Agreement is

expressed to be governed by English law” (emphasis

© 2014 Jones Day. All rights reserved.

in italics added). In the cases in question, the mas-
ter agreements appeared to have been subjected to

English law as substantive law.

The Supreme Court assessed the relevance and
scope of such jurisdiction clause in two similar cases
where Italian municipalities—which had entered into
ISDA Master Agreements with several banks and finan-
cial institutions—sued before Italian courts in order
to seek redress for the negative consequences they
suffered as a result of their counterparties’ behavior
in the context of the relevant transactions. In both
cases, the municipalities’ first claim was for damages
in tort allegedly caused by the defendants’ unlawful
conduct before the conclusion of the contract (i.e.,
the so-called precontractual liability). In addition, both
municipalities allegedly brought concurrent claims for
contractual liability due to their breach of the collat-

eral consultancy agreements.

The first case, which involved the Municipality of Milan,
was heard by the joint divisions of the Supreme Court
on February 24, 2012.! The second case, which mir-
rored the first one, involved the Municipality of Venice

and was decided on September 18, 2014.2 The first
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decision established that Italian courts were competent to
hear the dispute, despite the mentioned jurisdiction clause,
which according to the Supreme Court did not extend to tort
claims, as the defendants sought to argue. The second deci-

sion reconfirmed the first ruling in full.

Factual Background

In the first case, the Municipality of Milan, in the context of a
complex debt restructuring transaction—which included col-
lateral consultancy provided by the banks—issued a 30-year
debenture loan in 2005 for more than 1.6 billion euro and
concluded four identical contracts, each including an amor-
tizing swap agreement and an interest rate swap collar. The
amortizing swap agreement with each bank was governed
by an ISDA Master Agreement and by the provisions detailed
in attached schedules and confirmations. The ISDA Master
Agreement contained the above-mentioned jurisdiction

clause (i.e., submitting to English courts) in its Art. 13.

In 2008, a pool of experts appointed by the municipality
found that the entire transaction was fraudulently imbal-
anced in favor of the banks and the financial institutions due
to the existence of implicit costs incorporated in the swaps.
Therefore, in 2009, as criminal proceedings were already
pending, the Municipality of Milan also brought civil proceed-

ings before the Court of Milan.?

In the second case, the Municipality of Venice in 2010 brought
proceedings before the Court of Venice against a bank and
a financial institution in a very similar scenario. In fact, the
Municipality of Venice had accepted the defendants’ propos-
als to issue two debenture loans for several million euro and
concluded a number of derivatives transactions governed
by the ISDA Master Agreement that, according to the plain-
tiff, entailed seriously unfavorable conditions and forced it
to assume undeclared and unpredictable risks, which then

resulted in serious damages.

The Plaintiffs’ Claims and the
Defendants’ Arguments

Both the Municipality of Milan and the Municipality of Venice
sued the banks and the financial institutions before their

respective local courts, claiming damages deriving from tort
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liability in connection with their illicit conduct in the precon-
tractual phase, before the conclusion of the relevant trans-
actions. Moreover, as a concurrent claim, the municipalities
claimed compensation for damages relating to the defen-
dants’ contractual liabilities, due to the breach of their con-

sulting and advising obligations.

In both cases, certain defendants, among other things, pre-
liminarily held that the respective local courts lacked juris-
diction to hear the case, claiming that the jurisdiction clause
contained in Art. 13 of the ISDA Master Agreement, which
envisaged the jurisdiction of the English courts for disputes
“relating to this Agreement,” extended to all types of claims,
whether in contract or in tort. Therefore, in both cases, the joint
divisions of the Supreme Court were requested to determine
whether lItalian courts had jurisdiction, per the interim pro-

ceedings on jurisdiction (the “regolamento di giurisdizione”).

The Supreme Court, in each case, concluded that ltalian
courts did have jurisdiction over the dispute, based on the

following reasoning.

The Applicable Criteria for
Determining Jurisdiction

First of all, the Supreme Court held that jurisdiction will be
assessed with regard to the remedy requested by the plain-
tiff and the relevant cause of action. Furthermore, in both
cases, the Court noted that the first relief requested by the
municipalities asked for damages in tort due to the defen-
dants’ conduct before the conclusion of the derivatives trans-
actions. In disputes pertaining to tort liability, the presiding
court where the harmful event occurred, or may occur, has
jurisdiction under Art. 5, par. 3, of the EU Regulation 44/2001.4
In this respect, such place may either be the venue where
the illicit conduct took place, or the venue—which could
be different—where the plaintiff suffered damages. In both
cases, the relevant venues were within Italy. On this basis,
the Supreme Court held that Italian courts had jurisdiction to

hear the dispute with respect to the first claim.

In addition, according to the Supreme Court, in a complex
dispute where the plaintiff brings more than a single request

for relief, the tort action may be deemed autonomous.



In this respect, the Court applied the case law trend of its
joint divisions, which holds that it is necessary to determine
jurisdiction with respect only to the main claim brought by the
plaintiff, if subordinate claims were also brought. In the pres-
ent case, this principle was otherwise applied, provided that
the two requests for relief were concurrent and not subordi-
nated. Hence, commentators held that the Court introduced
a new principle, where in cases involving a plaintiff bringing
both a precontractual tort claim and a contractual claim, juris-
diction must be assessed autonomously in relation to each

claim.®

Having determined that Italian courts had jurisdiction to hear
the tort claim, the Court went on to establish whether the
additional request for contractual liability should have been

heard together with the tort claim.

In the 2012 case, the Court found that four of the defendants
executed a consultancy agreement with the Municipality of
Milan that contained a jurisdiction clause in favor of the Court
of Milan. Therefore, in respect to such defendants, the Italian

courts undoubtedly had jurisdiction.

Moreover, in both the 2012 and 2014 decisions, the Court
found that one of the defendants had its registered offices
in Italy; therefore, Italian courts would have jurisdiction over
such defendant(s) according to the rule contained in Art. 2
juncto Art. 60 of the EU Regulation 44/2001. This rule holds
that a company with registered offices in a Member State,
whatever its nationality, will be sued in the courts of that
Member State. Having thus recognized that Italian courts
had jurisdiction over some of the defendants, the Court held
that the plaintiffs were allowed to summon the other defen-
dants before the same courts pursuant to Art. 6, par. 1, of
EU Regulation 44/2001,° as the relevant claims appeared to
be closely connected. In fact, the Court declared that the
defendants offered their consultancy services together, in
the same manner and jointly. As a result, the close connec-
tion requirement was satisfied, and it was advisable to hear
all claims in the same proceedings in order to avoid the risk

of conflicting judgments.
Moreover, the Court found another factor connecting the con-

tractual claim to Italy in Art. 5, par. 1, let. b) of EU Regulation
44/2001,” which provides that the Member State—where,
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under the contract for the provision of services, the services
were provided or should have been provided—has jurisdic-
tion over defendants are not domiciled in such Member State.
In these cases, the consultancy services associated with the
transactions had been (and should have been) provided by
the defendants to the two Italian municipalities—and within
Italian territory. Therefore, Italian courts would have jurisdic-

tion under the mentioned rule.

The Supreme Court’s Interpretation of the
Jurisdiction Clause

Finally, the Supreme Court rejected the argument of some
of the defendants involved in both cases, stating that the
jurisdiction clause contained in Art. 13 of the ISDA Master
Agreement, envisaging the jurisdiction of English courts, was
so broad that it would have extended to all disputes “relating
to this Agreement,” whether arising out of the agreement or

concerning tort liabilities.

Preliminarily, the Supreme Court held that according to the
case law of its joint divisions and of the European Court of
Justice,® jurisdiction clauses must be assessed separately
from the agreement in which they are contained, must be
interpreted by the national judge before which their interpre-
tation is sought, and, most importantly, must be interpreted

in a strict manner.

Hence, the Court declared that pursuant to the ltalian law
principles on contract interpretation, the wording “relating to
this Agreement” in the jurisdiction clause under Art. 13 of the
ISDA Master Agreement does not mean that the jurisdiction
of English courts, envisaged by such clause, would unequivo-
cally extend to all disputes, whether in contract or in tort, in
any case connected to the contractual implementation of

derivatives governed by the ISDA general conditions.

In stating the above, the Court referred to the ltalian Civil
Code principles on contract interpretation, including Art. 1362
of the Italian Civil Code, which provides that a contract must
be interpreted with regard to the common intention and the
behavior of the parties, and not merely to the literal meaning
of its wording, and with regard to Art. 1364, which provides
that, even if the wording contained in a contract is general, a

contract exclusively covers the objects on which the parties



intended to contract. Also, the Supreme Court referred to Art.
1370 of the ltalian Civil Code, pursuant to which the clauses
inserted in general conditions, in case of doubt, are inter-

preted in favor of the nondrafting party.

In the 2014 Municipality of Venice case, the Supreme Court
applied this reasoning for the second time. It explicitly added
that the scope of application of the jurisdiction clause con-
tained in Art. 13 of the ISDA Master Agreement extends only to
the disputes pertaining to the agreement itself, excluding tort
and precontractual claims. In the cases at hand, Italian courts
were found to have jurisdiction under Art. 5, no. 3 of the EU
Regulation 44/2001, because ltaly was the place where the
harmful event caused by the defendants’ wrongful behavior

occurred or may have occurred.

In both cases, the Supreme Court decided that each party
had to bear its own costs. In the first case, it was on the basis
of the “undeniable objective and subjective complexity of the
matter.” In the second case, it was on the basis that, when the
proceedings were initiated, the Supreme Court had not yet

ruled according to the principles established in the first case.

After the decisions on jurisdiction were issued by the joint
division of the Supreme Court, both cases were referred back
to the local courts where they were initiated—to the courts
of Milan and Venice, respectively. The Milan case appears to
have been settled by the parties after the decision on juris-
diction was issued in 2012. The second case seems still to
be pending before the Court of Venice after the decision on

jurisdiction was issued on September 18, 2014.

Conclusion

According to the Supreme Court, the jurisdiction clause in
favor of English courts contained in ISDA Master Agreements
and concerning disputes “relating to this Agreement” does
not extend to tort claims but only to contractual claims. In
this respect, according to Italian case law, a financial institu-
tion’s deceptive conduct, including its breach of the duties to
appropriately inform the counterparty about potential risks
and other aspects of the transaction, amounts to a type of
tort liability known under Italian law as “precontractual liabil-
ity,” if the conduct occurred before (or at time of) the conclu-

sion of a master agreement. Such conduct would amount to
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contractual liability if the wrongful behavior concerned sub-
sequent transactions carried out pursuant to the terms and

conditions of the master agreement.®
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