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State Action Immunization of Health Care
Transactions and New York’s New Regulations

BY ROBERTO C. CASTILLO

Introduction

C onsolidation and collaboration in the health-care
industry are on the rise. The Affordable Care Act
has further promoted this trend by setting quality

of care targets and encouraging providers to move to-
ward a risk-based reimbursement model. However, this
trend in consolidation is often at odds with federal en-
forcement of antitrust laws. Last year, the FTC success-
fully challenged St. Luke Health System’s acquisition of
Saltzer Medical Group, in Nampa, Idaho, reiterating
that the ACA by itself, is not a valid defense to an oth-
erwise anticompetitive health-care transaction. In re-
sponse to this conflict, many states including New York,
are revisiting or drafting new laws and regulations that
seek to immunize health-care provider collaborations
from federal antitrust scrutiny. While the FTC is likely
to retain primacy in antitrust enforcement in health
care, these state certification schemes present an op-
portunity for providers to secure the support of state an-
titrust enforcers and health-care regulatory agencies,

and possibly deter an FTC investigation and/or chal-
lenge.

The Affordable Care Act and federal
antitrust enforcement

Since the ACA was enacted in 2010, health-care pro-
viders have argued that the new law fosters consolida-
tion and integration of health-care services. The law en-
courages providers to move away from the costly fee-
for-service reimbursement system toward a risk-based
one that rewards improved patient outcomes and incen-
tivizes the provision of higher-value care at a lower
cost. Providers often see integration as the best way to
achieve this. Indeed, consolidation in the health-care in-
dustry has been on the rise over the past several years.1

However, FTC officials have repeatedly stated that the
ACA does not exempt health-care mergers from anti-
trust scrutiny.2

Earlier this year, Martin Gaynor, director of the Bu-
reau of Economics at the FTC, wrote in a response piece
in the New York Times that federal antitrust enforce-
ment is ‘‘entirely consistent with the health law’s objec-
tive to foster new and innovative forms of health care
delivery.’’3 He explained the ACA’s success depends on
a well-functioning health-care market, and that anti-
trust enforcement is an integral part of that.4 Speaking
at the Accountable Care Organization (ACO) Summit,
Deborah Feinstein, director of the Bureau of Competi-
tion at the FTC, echoed these statements, noting that

1 Maureen K. Ohlhausen, commissioner, Federal Trade
Commission, Keynote Address: ‘‘Hospital Consolidation: The
Good, The Bad, and The Ugly,’’ at 2013 National Policy Forum,
America’s Health Insurance Plans (March 13, 2013)
[hereinafter Ohlhausen on Hospital Consolidation] available
at http://www.ftc.gov/system/files/documents/public_
statements/115852/130313hospitalconsolidationspeech.pdf.

2 See e.g., Ohlhausen on Hospital Consolidation; Martin
Gaynor, Health Law and Antitrust, Letter to the Editor, N.Y.
TIMES, Feb. 17, 2014 [hereinafter Gaynor on Antitrust Enforce-
ment in Healthcare], available at http://www.nytimes.com/
2014/02/18/opinion/health-law-and-antitrust.html?_r=0; Julie
Brill, commissioner, Federal Trade Commission, Remarks of
Commissioner Julie Brill–Recipient of NYU Law Women
Alumna Woman of the Year Award, New York University
School of Law (Feb. 19, 2014) [hereinafter Brill on the ACA
and Provider Transactions].

3 Gaynor on Antitrust in Healthcare.
4 Id.
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the ACA does not alter the standard the FTC applies to
efforts to coordinate care, and is not incompatible with
antitrust enforcement.5

FTC Commissioner Julie Brill also recently spoke on
the issue at New York University Law School.6 Brill said
that although the ACA aims to improve the efficiency of
U.S. health care, health systems should ‘‘carefully’’ look
at whether a full merger is necessary to meet efficiency
goals.7 She stated that health-care providers will face
antitrust scrutiny where complete integration of the
parties goes ‘‘too far,’’ and the efficiencies of integrated
care could be achieved through less anticompetitive
means.8

The FTC’s message is clear: the ACA by itself does
not provide a defense to an otherwise anticompetitive
health-care transaction under federal antitrust laws.
Moreover, health-care providers interested in capturing
the efficiencies of integrated care should consider op-
tions short of outright acquisition. At least one federal
district court has sided with the FTC’s view of enforce-
ment in the wake of the ACA. It has been almost a year
since Judge B. Lynn Winmill of the U.S. District Court
for the District of Idaho ordered the unwinding of St.
Luke’s Health System’s 2012 acquisition of the Saltzer
Medical Group.9 The court acknowledged that the ac-
quisition would improve delivery and quality of health
care in Idaho, but concluded that there were other ways
to obtain the desired efficiencies without running a risk
of anticompetitive effects.10 Providers have read the de-
cision to suggest that the goals of the ACA indeed are in
conflict with strict enforcement of antitrust law, point-
ing to language in the opinion stating that ‘‘in a world
not governed by the Clayton Act, the best result might
be to approve the Acquisition.’’11

The St. Luke’s decision and the statements of these
high ranking FTC officials suggest the need for integra-
tion, and even the likelihood of improved outcomes and
efficiencies are unlikely to be enough to save a deal
where there may be alternative ways to achieve these
goals. What those alternatives might be remains un-
clear, as neither the FTC nor the St. Luke’s court has
explained what providers’ nonmerger alternatives are
or why they would achieve the same efficiencies and
were less anticompetitive than a merger.

State action immunity in the wake of the St.
Luke’s decision

In the aftermath of the St. Luke’s decision, some state
legislatures and health-care agencies have promulgated
measures that attempt to immunize health-care collabo-

rations from state and federal antitrust enforcement un-
der the doctrine of ‘‘state action immunity.’’12 The laws
and regulations cite to the ACA as the driving force be-
hind them.13

The U.S. Supreme Court first explained in California
Retail Liquor Dealers Ass’n v. Midcal Aluminum that
there are two requirements to meet the test for antitrust
immunity under the state action doctrine: (1) the chal-
lenged restraint must be ‘‘one clearly articulated and af-
firmatively expressed as state policy,’’ and (2) ‘‘the
policy must be ’actively supervised’ by the State it-
self.’’14

In 2013, the court narrowed the scope of state action
immunity for hospital acquisitions involving govern-
ment entities such as hospital authorities.15 In Phoebe
Putney, the court held that the first prong of the state
action doctrine requires that defendants claiming anti-
trust immunity demonstrate that the state ‘‘affirma-
tively contemplated’’ that the conduct or transaction
that allegedly is immune would displace competition.16

A general grant of corporate powers is not sufficient to
satisfy that standard. The unanimous decision empha-
sized that antitrust exemptions are construed nar-
rowly.17

Most recently, the Supreme Court granted certiorari
in North Carolina State Board of Dental Examiners v.
FTC,18 a case addressing the application of the state ac-
tion doctrine to a state-established industry board
mostly composed of industry-elected individuals. The
case shows the FTC’s willingness to challenge activity
arguably immunized from federal scrutiny under the
state action doctrine. The Supreme Court’s decision
should provide some additional guidance regarding the
contours of the doctrine as it applies to health care in
the post-ACA world.

New York’s approach to state action
immunity of health care collaborations

Most recently, the New York Department of Health
(DOH) has adopted regulations that attempt to immu-
nize different types of health-care collaborations from
federal antitrust scrutiny.19

Provider Transactions
On Aug. 27, 2014, the DOH proposed new regulations

regarding the Certificate of Public Advantage process in
the state. The regulations provide, among other things,
that health care entities that have obtained a certificate
from the state are granted ‘‘state action’’ immunity from

5 Deborah Feinstein, director, Bureau of Competition, Fed-
eral Trade Commission, ‘‘Antitrust Enforcement in Health
Care: Proscription, not Prescription,’’ at Fifth National Ac-
countable Care Organization Summit (June 19, 2014)
[hereinafter Feinstein on Antitrust Enforcement in Health-
care], available at http://www.ftc.gov/system/files/documents/
public_statements/409481/140619_aco_speech.pdf.

6 Brill on the ACA and Provider Transactions.
7 Id.
8 Id.
9 See St. Alphonsus Med. Ctr. v. St. Luke’s Health Sys., No.

1:12-cv-00560-BLW (D. Idaho, Jan. 24, 2014).
10 Id.
11 See Melinda Reid Hatton, senior vice president and gen-

eral counsel of the American Hospital Association, ‘‘Vertical
Integration in Healthcare Panel Discussion,’’ at American Bar
Association Antitrust Section (Sept. 30, 2014).

12 See e.g., N.Y. PUB. HEALTH LAW Art. 29-F (immunizing cer-
tain health-care provider transactions).

13 Certificate of Public Advantage, 36 N.Y. Reg. 13, 14 (Aug.
27, 2014).

14 445 U.S. 97 (1980).
15 See FTC v. Phoebe Putney Health Sys. Inc., 133 S. Ct.

1003 (2013).
16 Id. at 1011.
17 See Id.
18 717 F.3d 359 (4th Cir. 2013), cert. granted 134 S. Ct.

1491.
19 Certificate of Public Advantage, 36 N.Y. Reg. 13 (Aug. 27,

2014), available at http://docs.dos.ny.gov/info/register/2014/
dec17/pdf/rulemaking.pdf; Accountable Care Organizations,
36 N.Y. Reg. 26 (Oct. 15, 2014), available at http://
w3.health.state.ny.us/dbspace/propregs.nsf/
4ac9558781006774852569bd00512fda/
988f8b596c6fef9a85257d71004ea1d7?OpenDocument.

2

1-15-15 COPYRIGHT � 2015 BY THE BUREAU OF NATIONAL AFFAIRS, INC. HLR ISSN 1064-2137

http://www.ftc.gov/system/files/documents/public_statements/409481/140619_aco_speech.pdf
http://www.ftc.gov/system/files/documents/public_statements/409481/140619_aco_speech.pdf
http://docs.dos.ny.gov/info/register/2014/dec17/pdf/rulemaking.pdf
http://docs.dos.ny.gov/info/register/2014/dec17/pdf/rulemaking.pdf
http://w3.health.state.ny.us/dbspace/propregs.nsf/4ac9558781006774852569bd00512fda/988f8b596c6fef9a85257d71004ea1d7?OpenDocument
http://w3.health.state.ny.us/dbspace/propregs.nsf/4ac9558781006774852569bd00512fda/988f8b596c6fef9a85257d71004ea1d7?OpenDocument
http://w3.health.state.ny.us/dbspace/propregs.nsf/4ac9558781006774852569bd00512fda/988f8b596c6fef9a85257d71004ea1d7?OpenDocument
http://w3.health.state.ny.us/dbspace/propregs.nsf/4ac9558781006774852569bd00512fda/988f8b596c6fef9a85257d71004ea1d7?OpenDocument


federal antitrust laws.20 The regulations were formally
adopted on Dec. 17, 2014.21

The DOH promulgated the regulations pursuant to a
specific grant of authority under Article 29-F of New
York’s Public Health Law (PBH).22 The law stipulates
that it is the policy of the state to encourage health-care
collaborations to improve clinical outcomes, efficiency,
and access to care in New York, and authorizes the
DOH to promulgate regulations to immunize certain
health-care collaborations from federal antitrust laws.23

Importantly, the statute includes a sunset clause, pro-
viding that no arrangement may be approved after Dec.
31, 2016.24

The DOH’s Regulatory Impact Statement says the
regulations are motivated by the need for increased in-
tegration and collaboration among health-care provid-
ers and among providers, payers, and other entities es-
sential to implementing the mandate of the ACA.25 The
statement also notes that many of these collaborations
might be construed as anticompetitive under the anti-
trust laws by federal enforcers.26

The DOH’s new rules stipulate that health-care pro-
viders that seek a Certificate of Public Advantage
(COPA) will have state action immunity under the fed-
eral antitrust laws and may negotiate, enter into, and
conduct business pursuant to ‘‘cooperative agree-
ments’’ or planning processes covered by the issued
certificate.27 The regulations define cooperative agree-
ment as an agreement that would otherwise be prohib-
ited by law, i.e., anticompetitive under the antitrust
laws.28

The new regulations also require the parties to file
periodic reports with the DOH detailing, among other
things, the collaboration’s performance with respect to
quality, access, and cost of care.29 The DOH will then
review such reports and any application for renewal of
the certificate to determine whether the benefits of the
collaboration continue to outweigh its disadvantages.30

The DOH may then continue or renew the certificate,
modify its conditions, or revoke it. The regulations also
stipulate that the DOH may not revoke the certificate
without affording the parties an opportunity to request
a hearing.31 It is not yet clear what would happen
should the DOH ultimately revoke a certificate. Such a
revocation would likely be accompanied by a more
thorough investigation by the AG and possibly a lawsuit
seeking to extract additional conditions from the par-
ties. Revoking the certificate would also leave the par-
ties vulnerable to investigation and/or challenge of the
transaction by federal antitrust enforcers. While states
are more willing to adopt conduct-based remedies, the
FTC’s preferred remedy for anticompetitive health-care
transactions is divestiture.32 Indeed, the FTC has re-

cently demonstrated its willingness to pursue the
breakup of consummated health-care transactions.33

The Regulatory Impact Statement says that the peri-
odic reporting obligations in the regulations are drafted
to satisfy the ‘‘active supervision’’ prong of the test for
state action immunity from federal antitrust laws.34

While the statute and regulations seek to provide a
complete state action defense under the federal anti-
trust laws, New York antitrust laws are only partially af-
fected. New York courts have held that the state action
doctrine does not apply to state antitrust claims.35 The
regulations provide that the DOH must consult with the
attorney general (AG) throughout the process of grant-
ing a certificate, so parties seeking to take advantage of
these regulations should be mindful that the AG could
raise antitrust concerns with the DOH.36 Even after a
Certificate of Public Advantage has been issued, the
New York AG may seek relief under state antitrust
laws.37

The regulations give a nonexhaustive list of factors
that the DOH may consider before issuing a certificate.
These include: (1) the financial condition of the parties
to the agreement, including whether in the absence of
the agreement, one or more parties would go out of
business; (2) competition in the primary service area of
the parties; (3) the potential benefits of the collabora-
tion, such as the preservation of certain services at risk
of elimination absent the collaboration, improvement in
the quality and access of care, and control of cost of
care; and (4) the disadvantages of the collaboration,
such as reduced quality and access of care, reduced
competition among physicians, the availability of com-
parable alternative combinations that are less restric-
tive to competition, and the cost of monitoring the col-
laboration to mitigate anticompetitive effects.38

According to the regulations, the DOH may only is-
sue a certificate once it has determined that the benefits
likely to result from the cooperative agreement out-
weigh its disadvantages.39 If the DOH decides to issue
the certificate, it must include any conditions that the
DOH, in consultation with the AG determines are nec-
essary to ensure the collaboration results in improved
quality, access, and efficiency of care.40 The conditions
may include the implementation of a clinical integration
plan, achievement of quality benchmarks, maintaining
or expanding certain services or levels of access by un-
derserved populations, etc.41

Accountable Care Organizations
On Oct. 15, 2014, the DOH proposed new regulations

establishing the standards the New York Commissioner
of Health (commissioner) must follow when issuing
ACOs certifications that immunize ACOs from federal

20 36 N.Y. Reg. at 14 (Aug. 27, 2014).
21 36 N.Y. Reg. at 1 (Dec. 17, 2014).
22 N.Y. PUB. HEALTH LAW Art. 29-F.
23 Id.
24 Id.
25 36 N.Y. Reg. at 14 (Aug. 27, 2014).
26 Id.
27 Id.
28 Proposed 10 N.Y.C.R.R. § 83-1.1(c).
29 Proposed 10 N.Y.C.R.R. § 83-1.9.
30 Proposed 10 N.Y.C.R.R. § 83-1.10.
31 Proposed 10 N.Y.C.R.R. § 83-1.12.
32 See Feinstein on Antitrust Enforcement in Healthcare.

33 See Phoebe Putney Health Sys., Inc., Order Returning
Matter to Adjudication, FTC, No. 9348, (Sept. 4, 2014) (voting
to renew the commission’s effort to unravel Phoebe Putney’s
consummated acquisition of Palmyra Park Hospital).

34 36 N.Y. Reg. at 14 (Aug. 27, 2014).
35 See e.g., Elec. Inspectors, Inc. v. Vill. of Lynbrook, 293

A.D.2d 537 (N.Y. App. Div. 2002).
36 Proposed 10 N.Y.C.R.R. §§ 83-1.5, 6.
37 Proposed 10 N.Y.C.R.R. § 83-1.2.
38 Proposed 10 N.Y.C.R.R. § 83-1.5.
39 Proposed 10 N.Y.C.R.R. § 83-1.6.
40 Id.
41 Id.
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and state antitrust laws under the ‘‘state action’’ doc-
trine.42

The DOH promulgated the regulations pursuant to a
specific grant of authority under Article 29-E of New
York’s Public Health Law (PBH). The law requires the
Commissioner to establish a program governing the ap-
proval of ACOs.43 Under the law, the commissioner is
authorized to issue an unlimited number of certificates
to ACOs prior to Dec. 31, 2016.44 According to Article
29-E, the development of ACOs will ‘‘reduce health care
costs, promote effective allocation of health care re-
sources, and enhance the quality and accessibility of
health care.’’45 Certain ACOs certified pursuant to the
proposed regulations will not be considered to be in vio-
lation of state antitrust laws relating to contracts or
agreements in restraint of trade if they fall within the
‘‘safety zone’’ outlined in the Statement of Antitrust En-
forcement Policy Regarding Accountable Care Organi-
zations Participating in the Medicare Shared Savings
Program (Statement of Policy Regarding ACOs), issued
by the FTC and DOJ in October, 2011.46

Under the federal agencies’ Statement of Policy Re-
garding ACOs, ACOs that meet certain conditions are
eligible for a ‘‘safety zone,’’ and will not be challenged
by the agencies under federal antitrust laws, absent ex-
traordinary circumstances.47 The agencies view such
ACOs as highly unlikely to raise anticompetitive con-
cerns.48 To qualify for the safety zone, an ACO must
first be eligible and intend, or have been approved, to
participate in the Medicare Shared Savings Program.49

ACOs that also plan to operate in the commercial mar-
ket may qualify for the safety zone as well.50

For an ACO to fall within the safety zone, participat-
ing providers that provide a ‘‘common service’’ must
have a combined share of 30 percent or less of each
common service in each participant’s primary service
area (PSA).51 For physicians, this threshold applies re-
gardless of whether they participate in the ACO on an
exclusive or nonexclusive basis.52 In addition, any par-
ticipating hospital or ambulatory surgery center (ASC)
must contract with the ACO on a nonexclusive basis, re-
gardless of whether the PSA shares of competing hos-
pitals or ASCs for any common service are 30 percent
or below.53 There are two exceptions to these criteria:
(1) in rural areas, certain ACOs’ market share may ex-
ceed 30 percent for any common service, and (2) ACOs
may include a provider with a greater than 50 percent
share in its PSA for any service not provided by another
ACO participant subject to certain conditions.54

Under New York’s proposed regulations, an ACO
may seek state action immunity from state and federal
antitrust laws as part of its application for a certificate
of authority from the commissioner of the DOH.55

Under the proposed regulations, the commissioner
must consider a series of factors in making a state ac-
tion immunity determination, including: (i) the poten-
tial benefits of the ACO’s collaborative activities, such
as preservation of needed health-care services other-
wise at risk of elimination, expansion of needed ser-
vices, improvements in quality, efficiency, and access to
care, and reductions in the cost of care; (ii) the market
conditions in the PSA, including provider competition,
barriers to entry, likelihood of exit of providers, and the
health-care workforce; (iii) the potential disadvantages
of the ACO’s collaborative activities; (iv) the availability
of less competitively restrictive arrangements to
achieve the same or greater benefits; and (vi) the extent
to which active supervision is likely to mitigate any dis-
advantages.56

The regulations stipulate that in determining whether
to provide state action immunity, the DOH may impose
such conditions as necessary to ensure that the activi-
ties of the ACO are consistent with the purposes of Ar-
ticle 29-E and/or are necessary to ameliorate any poten-
tial disadvantages.57 If it decides to grant immunity, the
DOH’s determination will be reflected on the certificate,
and the DOH will be responsible for actively supervis-
ing the ACO.58 The regulations empower the agency to
request information as it deems appropriate to fulfill its
supervisory role, but they do not provide further details
about the agency’s supervision of ACOs for their effects
on competition.59 Certified ACOs are subject to periodic
reporting obligations with respect to health care quality
metrics, but these reports do not call for competition-
related information.60 It is unclear whether the federal
antitrust agencies would view these provisions as
enough ‘‘active state supervision’’ to qualify for state
action immunity.

Unlike the regulations promulgated to immunize pro-
vider transactions, the AG has no role in reviewing the
ACO for its effects on competition.61 However, the pro-
posed regulations state that DOH consulted with the AG
when drafting the regulations, as required by Article
29-E of the PBH.62

Blanket Grants of Immunity
The new ACO and provider transaction certification

schemes are not New York’s first experiment with state
action immunity for health-care collaborations. In late
2013, Governor Cuomo signed a bill that would enable
state-chartered Nassau Health Care Corp. to legally en-
ter into arrangements with other health-care providers
that might otherwise be deemed illegal under federal
and state antitrust laws.63 The law cleared the way for

42 Accountable Care Organizations, 36 N.Y. Reg. 26 (Oct.
15, 2014).

43 N.Y. Pub. Health Law § 2999-P(2).
44 N.Y. Pub. Health Law § 2999-P(3).
45 N.Y. Pub. Health Law § 2999-N.
46 FTC and DOJ, Statement of Antitrust Enforcement Policy

Regarding Accountable Care Organizations Participating in
the Medicare Shared Savings Program (2011) [hereinafter
Statement of Policy Regarding ACOs] available at http://
www.justice.gov/atr/public/health_care/276458.pdf.

47 Id.
48 Id.
49 Id.
50 Id.
51 Id.
52 Statement of Policy Regarding ACOs.
53 Id.
54 Id.

55 Proposed 10 N.Y.C.R.R. § 10003.14(2).
56 Id.
57 Id.
58 Id.
59 Id.
60 Proposed 10 N.Y.C.R.R. § 10003.13.
61 See Proposed 10 N.Y.C.R.R. § 83-1.6; Proposed 10

N.Y.C.R.R. § 10003.
62 Accountable Care Organizations, 36 N.Y. Reg. 26 (Oct.

15, 2014).
63 2013 Laws of New York ch. 458.
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a private-public partnership between Nassau Health
and North Shore-Long Island Jewish Health System.
The New York AG vigorously opposed the blanket
grant of immunity to Nassau, arguing its office should
review transactions on a case by case basis for their ef-
fects on competition.64 Case by case review was the ap-
proach taken under the new state action immunity
regulations for ACOs and health-care provider transac-
tions.

The trend toward state supervision of health
care collaborations and immunity from
federal antitrust laws

New York is but one of many states that have sought
to immunize certain health-care collaborations from
federal and state antitrust scrutiny. Laws relating to
state supervision of health-care collaborations vary in
the degree of immunity they grant, if any, the condi-
tions parties must meet to avail themselves of that im-
munity, and the powers granted to state officials to
scrutinize and oversee the competitive aspects of
health-care collaborations.

At least half a dozen states have enacted schemes
akin to New York’s COPA regulations that seek to com-
pletely immunize certified health-care provider combi-
nations from federal and state antitrust enforcement.65

Other states have limited immunity grants to transac-
tions between providers in rural areas,66 or collabora-
tions relating to specific services like heart and kidney
transplants.67 The majority of these statutes were en-
acted in the mid-1990s and early 2000s, prior to the pas-
sage of the ACA and the Supreme Court’s Phoebe Put-
ney decision. The laws may become more relevant as
health-care providers increasingly see consolidation as
the best way to meet the ACA’s demands and states
seek to reap the quality benefits of integrated care.

Like New York, New Hampshire also considered the
issue of state action immunity for provider transactions
this year. In 2014, the New Hampshire Legislature de-
bated S.B. 308, a bill that, as originally introduced in the
Senate would have allowed parties to a health-care pro-
vider combination or cooperative agreement to apply
for a COPA.68 If granted, the certificate would have con-
ferred on the transaction state action immunity from
federal antitrust laws.69 The bill was subsequently
amended by the House, to instead create a specialized

committee of legislators tasked with evaluating the
merits of a certification scheme for health-care provider
transactions.70 The Legislature adjourned discussion on
the bill and failed to concur on an engrossed version.71

It remains unclear whether New Hampshire intends to
consider this issue again in the legislative session that
convened Jan. 7.

The FTC’s opposition to state action
immunity and practical considerations

FTC officials have publicly expressed their opposi-
tion to grants of immunity from the antitrust laws. Both
Chairwoman Edith Ramirez and Deborah Feinstein
have stated that because procompetitive collaborations
are already permitted under the antitrust laws, these
grants of immunity encourage transactions that harm
competition and consumers.72 Last week, in an article
published by the New England Journal of Medicine,
Chairwoman Ramirez again criticized state action im-
munity grants, arguing that by ‘‘permitting conduct that
would ordinarily violate antitrust laws, the bills would
lead to higher prices and lower-quality care—
undercutting the very objectives they aim to achieve.’’73

Ramirez also indicated that the FTC’s antitrust analysis
takes into account cost as well as quality consider-
ations, but that quality benefits arguments must be sub-
stantiated by evidence and must be only attainable by
means of the merger to be persuasive to the agency.74

Moreover, FTC officials have repeatedly stated that
although the commission is committed to protecting
consumers from anticompetitive transactions, the
agency will not stand in the way of innovative arrange-
ments to coordinate and improve care.75 However, as
previously mentioned, for the most part, the agency has
been silent as to what kinds of collaborations it would
decline to investigate or challenge.

Given the FTC’s opposition to grants of immunity,
providers seeking to avail themselves of these certifica-
tion schemes should not disregard the risk of a poten-
tial FTC investigation and/or enforcement action. Un-
like New York’s new regulations, many state action im-
munity schemes were enacted prior to the Supreme
Court’s Phoebe Putney decision, and were likely not
drafted to explicitly meet the refined standard. This
means that it will be up to the parties to demonstrate
that the state ‘‘affirmatively contemplated’’ the dis-
placement of competition. Moreover, the FTC may have
a higher threshold for what constitutes ‘‘active state su-
pervision’’ than the state reviewing the collaboration.
Even in cases where the state immunity scheme is
based upon federal guidance and safe harbors (such as
in the case of New York’s proposed ACO regulations),
the FTC may disagree with the state’s interpretation of
the safe harbor or definition of the relevant market and
may decide to investigate or challenge the collabora-
tion.

64 Yancey Roy, Schneiderman Raises Antitrust Concerns
over NuHealth/North Shore-LIJ Partnership, Newsday, Oct.
20, 2013; Yancey Roy, NuHealth-North Shore-LIJ Plan OK’d
By Cuomo Despite Antitrust Concerns, Newsday, Oct. 24,
2013.

65 See e.g.,
See e.g., KAN. STAT. ANN. § § 65-4955-4961 (Health Care

Provider Cooperation Act) (enacted 1994); LA. REV. STAT. ANN.
§ § 40:2254.1-12 (enacted 1997); ME. REV. STAT. ANN. tit. 22
§ § 1841-1852 (Hospital and Health Care Provider Cooperation
Act) (enacted 2006); MONT. CODE ANN. § § 50-4-601-623 (en-
acted 1993, last amended 1995); N.C. GEN. STAT. § § 131E-
192.1-131E-192.13 (Hospital Cooperation Act of 1993) (en-
acted 1993, last amended 1997); S.C. CODE ANN. § § 44-7-500-
590 (Health Care Cooperation Act) (enacted 1994).

66 See e.g. FLA. STAT. § 381.04065 (enacted 1997).
67 See e.g., OR. REV. STAT. §§ 442.700-442.760 (Cooperative

Program on Heart and Kidney Transplants) (enacted 1993, last
amended 2007).

68 N.H. S.B. 308 (Introduced Dec. 17, 2013).
69 Id.

70 N.H. S.B. 308 (Amended May 15, 2014).
71 Id.
72 Feinstein on Antitrust Enforcement in Healthcare.
73 Edith Ramirez, New England Journal of Medicine avail-

able at http://www.nejm.org/doi/full/10.1056/NEJMp1408009.
74 Id.
75 See e.g., Gaynor on Antitrust in Healthcare; Brill on the

ACA and Provider Transactions; Ohlhausen on Hospital Con-
solidation; Edith Ramirez, New England Journal of Medicine
available at http://www.nejm.org/doi/full/10.1056/
NEJMp1408009.

5

BNA’S HEALTH LAW REPORTER ISSN 1064-2137 BNA 1-15-15

http://www.nejm.org/doi/full/10.1056/NEJMp1408009
http://www.nejm.org/doi/full/10.1056/NEJMp1408009
http://www.nejm.org/doi/full/10.1056/NEJMp1408009


Conclusion
While the FTC is likely to retain primacy in antitrust

enforcement in health care, state certification of a
transaction or ACO may deter FTC action to a certain
extent. The more onerous and robust the certification
scheme and state supervision, the likelier the FTC is to
leave investigation and enforcement to the state. Such
is the case with New York’s new COPA regulations,
which appear to be quite rigorous. Health-care provid-
ers entering into transactions stand to benefit from go-
ing through the certification process outlined therein.
Likewise, where a scheme closely tracks federal en-

forcement guidelines, as in the case of New York’s pro-
posed ACO regulations, the FTC is more likely to leave
supervision and enforcement to the state.

From a practical standpoint, it is often crucial to ob-
tain the support of the community, the state health-care
regulatory agency, and the state AG, for any health-care
collaboration that may raise antitrust concerns. Parties
to health-care collaborations that successfully obtain
certification through state regulations such as New
York’s COPA and ACO schemes, ensure that they have
the state’s backing for their collaborations in the face of
a federal antitrust investigation and/or challenge.
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