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Are orders denying relief from the automatic stay pursuant to Section 362 
of the Bankruptcy Code considered final and, therefore, appealable as of 
right? This was the issue of first impression that was recently presented 

to the U.S. Court of Appeals for the First Circuit in Pinpoint I Services, LLC v. 
Rivera (In re Atlas IT Export Corp.), 761 F.3d 177 (1st Cir. 2014). Until this deci-
sion, it was a question with a predictable answer — yes. Predictable, because 
seven of the eight circuit courts that have considered this issue have reached 
the same result — yes, such orders are final and appealable.

The First Circuit, however, mindful of avoiding the apparently observable herd-
ing phenomenon, rejected the blanket-rule approach in favor of what it describes 
as a more nuanced one which requires courts to be mindful of the multiple lay-
ers and many moving parts inherent in bankruptcy litigation while scouting for 
“finality indicators.” This article explores the reasoning behind the First Circuit’s 
decision to create a circuit split rather than deciding the question presented by 
ruling on the merits.
The AtlAs FacTs and The FirsT circuiT appeal

Pinpoint IT Services, LLC, a Virginia company (Pinpoint) and Atlas IT Export 
Corp., a Puerto Rico company (Atlas) each filed dueling federal court actions 
based upon a contract between them. Pinpoint commenced a breach of claim ac-
tion against Atlas in the Eastern District of Virginia, but before the Virginia court 
could issue a ruling on Atlas’ motion to change venue to the District of Puerto 
Rico, Atlas commenced its own action against Pinpoint in the District of Puerto 
Rico. Shortly thereafter, the Virginia court denied the change of venue motion, 
and, as a result, Pinpoint requested that the Puerto Rico action be stayed. Atlas, 
however, commenced a Chapter 7 bankruptcy case, thereby automatically staying 
both the Virginia and Puerto Rico actions.
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A “structured dismissal” of 
a Chapter 11 case following a 
sale of substantially all of the 
debtor’s assets has become in-
creasingly common as a way 
to minimize cost and maxi-
mize creditor recoveries. How-
ever, only a handful of rulings 
have been issued on the sub-
ject, perhaps because bank-
ruptcy courts are unclear as to 
whether the Bankruptcy Code 
authorizes the remedy. A Texas 
bankruptcy court recently add-
ed to this slim body of jurispru-
dence. In In re Buffet Partners, 
L.P., 2014 BL 207602 (Bankr. 
N.D. Tex. July 28, 2014), the 
court ruled that sections 105(a) 
and 1112(b) of the Bankruptcy 
Code provide authority for such 
a structured dismissal, not-
ing that the remedy “is clearly 
within the sphere of authority 
Congress intended to grant to 
bankruptcy courts in the con-
text of dismissing Chapter 11 
cases.”
sTrucTured dismissals

In a typical successful Chapter 
11 case, a plan of reorganization 
or liquidation is proposed, the 
plan is confirmed by the bank-
ruptcy court, the plan becomes 
effective and, after the plan has 
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While the bankruptcy court ulti-
mately granted the Chapter 7 trust-
ee’s request for stay relief, allowing 
the Puerto Rico action — including 
Atlas’ claims and Pinpoint’s counter-
claims — to proceed to judgment, 
the court denied Pinpoint’s lift-stay 
motion, which sought to allow the 
Virginia action as the first-filed ac-
tion, to proceed. The court held, 
among other things, that the parties 
could seek adjudication of the first-
filed rule in the non-stayed Puerto 
Rico action. Pinpoint appealed to 
the BAP, which dismissed it for lack 
of jurisdiction, holding that the or-
der denying stay relief was not a fi-
nal order because it did not prevent 
Pinpoint from raising its first-to-file 
argument in the Puerto Rico action.

Pinpoint’s appeal to the First Cir-
cuit focused on the following two 
issues: 1) whether the First Circuit 
had jurisdiction; and 2) whether the 
bankruptcy court and BAP deci-
sions violated the first-filed rule.  
The relevanT JurisdicTion 
sTandard and The BlankeT 
rule on The appealaBiliTy 
oF sTay relieF denials

The relevant standard for juris-
diction can be found in 28 U.S.C. 
§ 158(d)(1), which provides, in per-
tinent part, that “courts of appeals 
shall have jurisdiction of appeals 
from all final decisions, judgments, 
orders, and decrees … ” See 28 
U.S.C. §(d)(1) (emphasis added). The 
threshold question presented to the 
First Circuit, then, was whether the 
BAP and the bankruptcy court’s or-
ders denying stay relief constituted 
“final” orders. Now there is no dis-
pute — even within the First Circuit 

— that orders granting stay relief are 
considered final orders, and appeal-
able as of right, because they dispose 
of all the issues of a discrete dispute 
within a larger case. But can the 
same be said for orders denying stay 
relief? The answer, at least according 
to the Second, Fourth, Fifth, Eighth, 
Ninth, Tenth and Eleventh circuits, is 
yes. Orders denying stay relief are fi-
nal and therefore appealable of right. 
That’s the blanket rule.
The ‘herding’ phenomenon 
and The FirsT circuiT’s  
reJecTion oF The BlankeT 
rule

The First Circuit was unimpressed 
with the numbers favoring the blan-
ket rule because it implied that one 
or more of the circuits favoring such 
a rule had likely succumbed to the 
apparently observable phenome-
non called “herding” or “cascading” 
whereby, in the words of the First 
Circuit, “decisionmakers who first 
encounter a particular issue … are 
more likely to rely on the record 
presented to them and their own 
reasoning, while later courts are in-
creasingly more likely to simply go 
along with the developing group 
consensus.” Pinpoint, 761 F.3d at 
182-83. Reviewing the question 
presented “afresh,” the First Circuit 
seemed troubled by the fact that 
the blanket rule applied regardless 
of the specific circumstances of the 
case, and it pointed to the Third Cir-
cuit’s decision in In re West Electron-
ics, Inc., 852 F.2d 79 (3d Cir. 1988) 
as an example of another circuit that 
refused to adopt the blanket rule 
without performing a more fact-spe-
cific, case-by-case analysis.

In West, the Third Circuit noted 
that when the other circuits ap-
plied the blanket rule, they did so 
because the orders in dispute had 
conclusively decided the contested 
issue as evidenced by the fact that 
the bankruptcy courts in those cases 
had nothing further to do. Id. at 81-
82. But, where an order denies stay 
relief without prejudice for, among 
other issues, 1) an incomplete re-
cord; or 2) ongoing discovery, those 
are signs of nonfinality. Id. at 82.
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By Aram Ordubegian and M. 
Douglas Flahaut

In the preference avoidance con-
text, the insolvency of the debtor 
is an element of the prima facie 
case that is not commonly litigat-
ed. When it is litigated, however, 
the scope of a debtor’s liabilities 
can make or break the case. This 
is because under established case 
law, if a liability is determined to 
be “contingent,” then courts are re-
quired to discount the face value of 
that liability by the estimated prob-
ability of the contingency occurring 
and the contingent liability becom-
ing an actual liability. If the liability 
is deemed to be “non-contingent,” 
then the entire amount of the judg-
ment can be added to the liability 
side of the balance sheet to usually 
make the debtor insolvent, thereby 
satisfying the insolvency element.

In August 2014, the Bankruptcy 
Appellate Panel for the Ninth Cir-
cuit (the Panel) issued a decision 
upholding a published decision by 
Judge Julia W. Brand in the Central 
District of California that left no 
doubt that the so-called “triggering 
event test” was the appropriate test 
to determine whether a liability is 
contingent or not for the purpose of 
showing insolvency under 11 U.S.C 
§ 547. The decisions are notable be-
cause prior to the bankruptcy court’s 
decision, no court in the Ninth Cir-
cuit had provided clear guidance as 
to what constitutes a contingent li-
ability in the specific context of an 
insolvency analysis under 11 U.S.C. 
§ 547. Applying the “triggering event 
test” to the facts at hand, the Panel 
held that a state court judgment is 

a non-contingent liability in its full 
amount for purposes of determining 
the insolvency of the debtor, even 
though on the date in question the 
judgment was not final under state 
law and the debtor had expressed 
optimism that the judgment would 
likely be overturned on appeal.

FacTual Background
The debtor, Imagine Fulfillment 

Services, Inc. (IFS), is a full-service 
fulfillment company providing as-
sembly, warehouse, and shipping 
services. Prior to the filing of its 
bankruptcy petition, a multimillion-
dollar judgment was entered against 
IFS in California Superior Court. 
With judgment in hand, the judg-
ment creditor then perfected a judg-
ment lien on all of IFS’s assets and, 
shortly thereafter, began to exercise 
its state law rights as a secured cred-
itor by, among other things, levying 
on IFS’s bank accounts.

IFS filed a timely appeal of the 
state court judgment and was opti-
mistic about its chances on appeal. 
However, it nevertheless decided 
to seek bankruptcy protection and 
filed its voluntary petition under 
Chapter 11 within 90 days of the 
perfection of the judgment lien. Af-
ter filing for Chapter 11 protection, 
IFS immediately commenced an ad-
versary proceeding in bankruptcy 
court against the judgment credi-
tor seeking to avoid the judgment 
lien pursuant to 11 U.S.C. § 547, as a 
preferential transfer.

After substantial discovery and 
significant litigation in the adversary 
case, IFS and the judgment creditor 
eventually agreed that all the ele-
ments of a preferential transfer had 
been established, except the require-
ment under 11 U.S.C. § 547 that the 
transfer in question be made “while 
the debtor was insolvent.” More 
specifically, the judgment creditor 
argued that at the time it perfected 
its lien over the assets of IFS, the 
latter’s balance sheet as well as the 
other evidence presented to the 
court showed IFS to be solvent, so 
long as the multimillion dollar state 
court judgment was not included 
as a liability of the debtor in its full 
amount. Both parties agreed, how-

ever, that that if the state court judg-
ment against IFS was added into the 
equation as a liability in its full face 
amount, IFS would have been hope-
lessly insolvent at the time of the 
contested transfer. 

In the course of cross motions 
for summary judgment, the judg-
ment creditor argued that because 
the state court judgment had been 
appealed and was not final under 
California state law, the bankruptcy 
court should consider it a contin-
gent liability, which under estab-
lished case law may be reduced for 
purposes of determining insolvency 
by a factor related to the likelihood 
that the judgment would actually 
have to be paid. See, e.g., Covey v. 
Commercial Nat’l Bank of Peoria, 
960 F.2d 657, 659-61 (7th Cir. 1992). 
IFS, however, argued that the judg-
ment should not be considered 
contingent because, on the date 
of the alleged preferential transfer, 
the judgment was enforceable and 
therefore should be construed as a 
liability in its full face amount, with 
no reductions.

The BankrupTcy courT’s  
decision and The  
‘Triggering evenT TesT’

After the matter was fully briefed, 
the bankruptcy court took the mat-
ter under submission and eventually 
issued a published opinion holding 
that the perfection of the judgment 
lien in favor of the judgment credi-
tor constituted a preferential trans-
fer and the lien could therefore be 
avoided. Crucial to the bankruptcy 
court’s ruling was its finding that 
the state court judgment should be 
included as a liability in its full face 
amount. See Imagine Fulfillment 
Services, LLC vs. DC Media Capital, 
LLC, 489 B.R. 136 (Bankr. C.D. Cal. 
2013). Besides being a major win for 
IFS, which allowed it to later con-
firm its plan of reorganization and 
to successfully emerge as a reorga-
nized debtor, the bankruptcy court’s 
published opinion is notable for its 
holding that a judgment on appeal 
was not a contingent liability for 
purposes of an insolvency analysis 

continued on page 4

‘Triggering Event 
Test’

Aram Ordubegian is a Bankruptcy 
& Financial Restructuring partner 
and M. Douglas Flahaut is an as-
sociate at Arent Fox LLP in Los 
Angeles. The authors represented 
Imagine Fulfillment Services in the 
Chapter 11 case, and on appeal be-
fore the Bankruptcy Appellate Panel 
for the Ninth Circuit. 



4 The Bankruptcy Strategist  ❖  www.ljnonline.com/ljn_bankruptcy December 2014

under 11 U.S.C. § 547, even though: 
1) the judgment was not final un-
der California state law; and 2) the 
judgment debtor was optimistic that 
it would prevail on appeal and pay 
nothing on the judgment.

In ruling that a judgment on ap-
peal is not “contingent,” Judge Brand 
relied on the “triggering event” test 
from the All Media case published 
over 30 years ago. In All Media, a 
dispute regarding the meaning of 
“contingent” arose in the context of 
an involuntary petition. At the time 
of the All Media decision, 11 U.S.C. 
§ 303 allowed creditors to file an in-
voluntary petition against an alleged 
debtor so long as each creditor held 
a “claim … that is not contingent as 
to liability.” To determine the appro-
priate definition of “contingent,” the 
court in All Media first looked to the 
very broad definition of “claim” un-
der the 11 U.S.C. § 101(4)(A). Then 
the court noted that the Code’s defi-
nition of “claim” combined with the 
plain language of 11 U.S.C. § 303(b) 
made it clear that “there is a differ-
ence between a disputed claim, an 
unmatured claim, an unliquidated 
claim and a contingent claim. Other-
wise, there would be no necessity to 
include the word ‘contingent.’” In re 
All Media Properties, Inc., 5 B.R. 126, 
133 (Bankr. SD Texas 1980). Thus, 
the court concluded that:

[C]laims are contingent as to li-
ability if the debt is one which 
the debtor will be called upon to 
pay only upon the occurrence or 
happening of an extrinsic event 
which will trigger the liability of 
the debtor to the alleged credi-
tor and if such triggering event 
or occurrence was one reason-
ably contemplated by the debtor 
and creditor at the time the event 
giving rise to the claim occurred. 
… On the other hand, if a legal 
obligation to pay arose at the 
time of the original relationship, 
but that obligation is subject to 
being avoided by some future 
event or occurrence, the claims 
is not contingent as to liability, 

although it may be disputed as 
to liability for various reasons.
In re All Media Properties, Inc., 

supra at 133.
Recognizing that courts in the 

Ninth Circuit had not specifically dis-
cussed the definition of a “contingent 
liability” in connection with a solven-
cy analysis, Judge Brand concluded 
that because the ‘triggering event test’ 
has been widely applied to determine 
whether a debt it contingent in other 
contexts since All Media, the “trigger-
ing event test” should also control 
in an insolvency analysis under 11 
U.S.C. § 547. Applying the “triggering 
event test” to the facts of IFS’s avoid-
ance action, the court concluded that 
because the breach of contract giving 
rise to the state court judgment in fa-
vor of the creditor (and entry of the 
judgment itself) occurred prior to the 
allegedly preferential transfer at issue 
with nothing else left to be decided 
by the state trial court, the judgment 
was not a contingent liability and IFS 
was therefore entitled to include the 
full face value of the judgment as a li-
ability when determining whether or 
not IFS was insolvent at the time of 
the transfer.

With the full amount of the judg-
ment on IFS’s balance sheet in the li-
ability column, the bankruptcy court 
found that IFS easily satisfied the 
required element of insolvency and, 
because all other elements of a pref-
erential transfer had also been estab-
lished, IFS was entitled to avoided 
the creditor’s pre-petition judgment 
lien pursuant to 11 U.S.C. § 547.

The BankrupTcy appellaTe 
panel’s opinion

Not happy with the bankruptcy 
court’s decision and recognizing that 
no other court in the Ninth Circuit 
had specifically applied the “trigger-
ing event test” to determine whether 
or not a judgment on appeal could 
be discounted for purposes of an in-
solvency analysis under Section 547, 
the judgment creditor appealed the 
bankruptcy court’s decision to the 
Ninth Circuit Bankruptcy Appellate 
Panel. In a decision dated Aug. 6, 
2014, the Panel affirmed the bank-
ruptcy court’s “well-reasoned … 
Memorandum Decision.” In re Imag-

ine Fulfillment Services, LLC, 2014 
WL 3867531 *4 at fn. 8 (9th Cir. BAP 
Aug. 6, 2014).

In its decision, the Panel specifical-
ly held that because the events giv-
ing rise to the state court judgment 
occurred before the date of the alleg-
edly preferential transfer, the liability 
was not contingent as a matter of law 
at the time of the transfer and there-
fore should be considered as a liabil-
ity of the debtor in the full amount 
of the judgment for purposes of an 
insolvency analysis under 11 U.S.C. 
§ 547. Id. at *6 (citing In re Fostvedt, 
823 F.2d 305, 306 (9th Cir. 1987)) 
(“We see no reasoned or statutorily 
supported purpose to deviate, for 
insolvency determination purposes, 
from the definition of ‘contingent 
debt’ as one which the debtor will 
be called upon to pay only upon the 
occurrence or happening of an ex-
trinsic event which will trigger the 
liability of the debtor to the alleged 
creditor.”). 

By affirming the bankruptcy 
court’s use and application of the 
“triggering event test” in the context 
of the insolvency element of a pref-
erential transfer, the Panel’s recent 
ruling validated IFS’s efforts to avoid 
the judgment lien and provides more 
clarity going forward with respect 
to when a bankruptcy court can es-
timate the probability of future li-
ability and when a bankruptcy court 
must accept the entire amount the li-
ability without any reduction.

open QuesTions and  
pracTice poinTers

The Imagine Fulfillment Services 
decisions leave little doubt as to the 
definition of a “contingent liability.” 
However, some questions still re-
main when applying the definition 
to different facts and it seems that 
courts will in the future still look 
closely at the underlying facts spe-
cific to each particular case to de-
termine whether or not a liability 
satisfies the definition of contingent.

For example, what if instead of 
having a judgment at the time of 
the transfer in question the creditor 
in the IFS case only had a pending 
lawsuit against the debtor for breach 

‘Triggering Event’
continued from page 3

continued on page 5
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been substantially consummated and 
the case is fully administered, the 
court enters a final decree closing 
the case. However, because Chap-
ter 11 cases can be prolonged and 
costly, prepackaged or prenegotiated 
plans and expedited asset sales un-
der section 363(b) of the Bankruptcy 
Code have been increasingly used as 
methods to short-circuit the process, 
minimize expenses and maximize 
creditor recoveries.

After a bankruptcy court approves 
a sale of substantially all of a Chap-
ter 11 debtor’s assets under section 
363(b), a number of options are 
available to deal with the debtor’s 
vestigial property and claims against 
the bankruptcy estate and to wind 
up the bankruptcy case. Namely, a 
debtor could propose and seek con-
firmation of a liquidating Chapter 11 
plan, the case could be converted to 
a Chapter 7 liquidation or the case 
could be dismissed. The first two op-

tions commonly require significant 
time and administrative costs.

As a consequence, “structured 
dismissals” of Chapter 11 cases fol-
lowing a section 363(b) sale have 
become a popular exit strategy. A 
structured dismissal is a dismissal 
conditioned upon certain elements 
agreed to in advance by stakeholders 
and later approved by the court, as 
distinguished from an uncondition-
al dismissal of the Chapter 11 case 
under section 1112(b) of the Bank-
ruptcy Code. Structured dismissals 
typically have been granted in cases 
where: 1) the debtor has sold, with 
court authority, substantially all of its 
assets outside of a plan, but is either 
administratively insolvent or lacks 
sufficient liquidity to fund the plan 
confirmation process; or 2) after ap-
proval of a section 363(b) asset sale, 
the debtor could confirm a liquidat-
ing Chapter 11 plan, but costs asso-
ciated with the confirmation process 
would likely eliminate or significant-
ly reduce funds available for distri-
bution to creditors.
Typical Terms oF a  
sTrucTured dismissal

Some common provisions includ-
ed in court orders approving struc-
tured dismissals include:
•	 Expedited procedures to re-

solve claims objections.
•	 Provisions specifying the 

manner and amount of distri-
butions to creditors.

•	 Releases and exculpation pro-
visions that might ordinarily 

be approved as part of a con-
firmed Chapter 11 plan.

•	 Senior creditor carve outs and 
“gifting” provisions, whereby, 
as a quid pro quo for a con-
sensual structured dismissal, a 
senior secured lender or cred-
itor group agrees to carve out 
a portion of its collateral from 
the sale proceeds and “gift” it 
to unsecured creditors.

•	 Provisions that, notwithstand-
ing section 349 of the Bank-
ruptcy Code (vacating cer-
tain bankruptcy court orders 
when a case is dismissed), 
prior bankruptcy court or-
ders survive dismissal and 
the court retains jurisdiction 
to implement the structured-
dismissal order, to resolve 
certain disputes and to adju-
dicate certain matters, such as 
professional fee applications.

sources oF auThoriTy For 
sTrucTured dismissals

The Bankruptcy Code does not 
expressly authorize or contemplate 
structured dismissals. Even so, sec-
tions 1112(b), 305(a)(1) and 105(a) 
are commonly cited as predicates 
for the remedy.

Section 1112(b) authorizes a 
bankruptcy court to convert a Chap-
ter 11 case to a Chapter 7 liquida-
tion or to dismiss a Chapter 11 case, 
“whichever is in the best interests of 
creditors and the estate, for cause.” 
“Cause” is defined in section 1112(b)

of contract. According to the “trig-
gering event test,” the liability in that 
scenario would still be a non-con-
tingent liability because the breach 
of contract was alleged to have oc-
curred years prior to the petition 
date. However, in a case where the 
liability is non-contingent under the 
“triggering events test,” will courts 
still permit a debtor to claim as a li-
ability the full amount of the claim 
made by the defendants in their 
breach of contract complaint before 

any judgment has been entered? In-
deed, in that scenario, the judgment 
is not contingent, but it would cer-
tainly seem to be disputed.

Furthermore, what if a judgment 
had been entered, but enforcement 
of the judgment was stayed pending 
the state court appeal and the judg-
ment creditor was not allowed to 
enforce its rights? In that scenario, 
again, the liability would certainly 
not be contingent under the ‘trig-
gering events test’ since the events 
giving rise to liability all happened 
prior to entry of the judgment. How-
ever, if enforcement of the judgment 
was stayed would a court be more 

inclined to find the judgment to be 
disputed even though the trial court 
had already ruled?

Without discounting the uncer-
tainties discussed above, knowing 
that the “triggering event test” is 
applicable to the insolvency analy-
sis under 11 U.S.C § 547 should not 
be overlooked in future avoidance 
actions and will give lawyers rep-
resenting debtors and trustees ad-
ditional ammunition to potentially 
increase the liability side of a bal-
ance sheet in those cases where the 
insolvency of the debtor is disputed.

continued on page 7
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The First Circuit ultimately relied 
upon several of its prior decisions, 
including United States v. Fleet Bank 
(In re Calore Express Co.), 288 F.3d 
22 (1st Cir. 2002), in considering 
whether to adopt or reject the blan-
ket rule. In Calore, for example, the 
First Circuit highlighted the caselaw 
underlying the blanket rule, but then 
performed an analysis which en-
abled it to properly scout for finality 
indicators. Id. at 34-35. Relying on 
Calore, among other cases, the First 
Circuit concluded that it was ulti-
mately required to reject the blanket 
rule because, like the Third Circuit, it 
concluded that there could be orders 
denying stay relief that lack finality. 
Pinpoint, 761 F.3d at 185. Instead, 
the First Circuit adopted a more nu-
anced, fact-specific approach which, 
it concluded, will: 1) help courts 
avoid “unnecessary judging” when 
appeals have been superseded by 
events; and 2) encourage parties to 
fully consider finality issues before 
reflexively appealing from stay relief 
denials. Id. 

Performing the more nuanced ap-
proach by scouting for finality tell-
tales, the First Circuit concluded that 
the challenged order denying stay 
relief was in fact not final for the 
following reasons. First, the venue-
related first-filed issue had yet to be 
adjudicated in the non-stayed Puerto 
Rico action. And, once adjudicated, 
Pinpoint can re-file its stay relief 
request, and the bankruptcy court 
will get to decide that issue, but on 
a better developed record. Second, 
Pinpoint was in a position to litigate 
everything it wanted to — both the 
first-filed and the contract issues — 
but not necessarily in its venue of 
choice. The First Circuit held that 
these reasons simply undercut Pin-
point’s finality claim. Id. at 186.  
The dissenT: does The  
maJoriTy approach value 
aBsTracTion Born oF Theory 
raTher Than pragmaTism 
Born oF experience?

The decision of the First Circuit 
was not unanimous. While Judge 
William J. Kayatta agreed with his 

colleagues that Pinpoint’s appeal 
did not provide a basis to reverse 
the bankruptcy court’s lift stay de-
nial, he dissented from the judg-
ment of dismissal, holding, instead, 
that his colleagues should have de-
cided the case by ruling on the mer-
its rather than preferring to create a 
circuit split. Id. at 188. To be sure, 
Judge Kayatta, like his colleagues, 
is mindful not to join other circuits 
“simply to form a herd.” That said, 
Judge Kayatta did emphasize the 
positive value of uniformity, “espe-
cially in setting federal bankruptcy 
law.” Id. at 189.

Distilled to its essence, the dissent 
disagrees with the majority approach 
in the following respects. First, the 
majority’s decision to reject the uni-
form approach of seven other circuits 
in favor of a more nuanced approach 
— which purports to preserve re-
sources and inhibit unnecessary ap-
peals — “values abstraction borne of 
theory rather than pragmatism borne 
of experience.” Id. In support of this 
proposition, Judge Kayatta notes that 
even the Third Circuit — “the only 
federal court of appeals [until now] 
to so much as feint in the direction 
of a rule admitting of an exception” 
— has never encountered an order 
that fell within its hypothesized ex-
ception. Id. at 188. And, argues Judge 
Kayatta, the challenged order in this 
case should similarly fall outside the 
West exception for the simple reason 
that the Puerto Rico district court’s 
decision on the first-filed issue has no 
relevance on the question of whether 
that court is entitled to decide that is-
sue in the first place. Id. at 188. N. 23.

Second, the majority’s insistence 
that the reallocation of the burden 
of changing the status quo — i.e., 
in bankruptcy, the party seeking 
to alter the default position of the 
automatic stay bears the burden of 
doing so — justifies “a heightened 
degree of stinginess in allowing an 
appeal from a ruling preventing 
such a change” is conceptually erro-
neous. As the dissent notes, appeals 
of orders denying requests for in-
junctive relief outside of bankruptcy 
are routinely allowed and so, Judge 
Kayatta concludes, the question of 
who has the burden of altering the 

status quo has no relevance to the 
question of appealability. Id. at 189.

Third, the majority should have 
decided the case on its merits rather 
than creating “an idiosyncratic excep-
tion to the norm.” Simply put: The 
relevant dispute was not about which 
court should consider the merits of 
the case; rather, it was about which 
court will decide that question. That 
dispute, argues Judge Kayatta, was 
decided by the bankruptcy court 
against Pinpoint. Id. at 189-90.

Fourth, the majority’s approach 
fails to satisfy judicial economy, the 
very purpose of the finality rule as 
articulated by Judge Ralph K. Winter 
in Sonnax Indus., Inc. v. Tri Compo-
nent Products. Corp. (In re Sonnax 
Industries, Inc.), 907 F.2d 1280 (2d 
Cir. 1990). As the Sonnax court not-
ed, “the jurisdictional ruling will nec-
essarily require a full briefing of all 
issues and consume as much judicial 
resources as an appeal.” Id. at 1285. 
And that, argues Judge Kayatta, is 
precisely what happened in the case 
at bar. Pinpoint, 761 F.3d at 190. 

For these reasons, Judge Kayatta 
would have considered the merits 
of Pinpoint’s appeal rather than dis-
missing the appeal for lack of juris-
diction, and would have ultimately 
rejected the appeal on its merits be-
cause the bankruptcy court’s order: 
1) reasonably balanced competing 
claims of harm; 2) protected the es-
tate assets against potential waste by 
preventing a race to the courthouse; 
and 3) did not deprive Pinpoint of its 
opportunity to be heard. Id. at 191.
The nascenT suB-suB  
specialTy oF appellaTe  
JurisdicTion over  
BankrupTcy courT orders 
denying sTay relieF
What are some of the takeaway les-
sons from this decision? Well, the 
First Circuit rejected the blanket rule 
that all stay relief denials are final 
and appealable as of right, a decision 
that rejects the uniform approach of 
seven other circuits thereby creating 
a circuit split. That’s noteworthy, and 
that rejection certainly injects a mea-
sure of uncertainty going forward. 
And, at least according to Judge 

Stay Relief Denials
continued from page 2

continued on page 8
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(4) to include, among other things, 
“substantial or continuing loss to 
or diminution of the estate and the 
absence of a reasonable likelihood 
of rehabilitation” and “inability to 
effectuate substantial consumma-
tion of a confirmed plan.” Dismissal 
or conversion of a Chapter 11 case 
under section 1112(b) is a two-step 
process. First, the court must de-
termine whether “cause” exists for 
dismissal or conversion. Second, the 
court must determine whether dis-
missal or conversion of the case is 
in the best interests of creditors and 
the estate.

Section 305(a)(1) of the Bank-
ruptcy Code provides that a bank-
ruptcy court can dismiss or suspend 
all proceedings in a bankruptcy case 
under any Chapter if “the interests 
of creditors and the debtor would be 
better served by such dismissal or 
suspension.” Section 305(a)(1) has 
traditionally been used to dismiss 
involuntary cases where recalci-
trant creditors involved in an out-of-
court restructuring file an involun-
tary bankruptcy petition to extract 
more favorable treatment from the 
debtor. However, the provision has 
also been applied to dismiss volun-
tary cases, albeit on a more limited 
basis. Because an order dismissing 
a case under section 305(a) may be 
reviewed on appeal only by a dis-
trict court or a bankruptcy appellate 
panel, and not a court of appeals 
or the U.S. Supreme Court (see 11 
U.S.C. § 305(c)), section 305(a) dis-
missal is an “extraordinary remedy.” 
See In re Kennedy, 504 B.R. 815, 828 
(Bankr. S.D. Miss. 2014); see also In 
re Gelb, 2013 BL 166941, *6 n.13 
(B.A.P. 9th Cir. Mar. 29, 2013) (dis-
missal or suspension order under 
section 305(a) reviewable by bank-
ruptcy appellate panel).

Section 105(a) of the Bankruptcy 
Code provides that a bankruptcy 
court “may issue any order, process, 
or judgment that is necessary or ap-
propriate to carry of the provisions” 
of the Bankruptcy Code. However, 
section 105(a) “does not allow the 

bankruptcy court to override ex-
plicit mandates of other sections of 
the Bankruptcy Code.” Law v. Siegel, 
134 S. Ct. 1188, 1194 (2014).

Most structured dismissals are 
consensual. The few reported and 
unreported decisions on the issue 
reflect that some courts have been 
willing to order structured dismissals 
due to the consent of stakeholders 
and because a structured dismissal 
is a more expeditious, cost-effective 
and beneficial means of closing a 
Chapter 11 case. See, e.g., In re Felda 
Plantation, LLC, 2012 WL 1965964 
(Bankr. N.D. Fla. May 29, 2012); 
Omaha Standing Bear Pointe, LLC v. 
REW Materials (In re Omaha Stand-
ing Bear Pointe, LLC), 2011 BL 69859 
(Bankr. D. Neb. Mar. 17, 2011); see 
also In re Fleurantin, 420 Fed. Appx. 
194, 2011 BL 80633 (3d Cir. Mar. 28, 
2011) (Chapter 7 case structured dis-
missal). But see In re Strategic Labor, 
Inc., 467 B.R. 11, 11 and n.10 (Bankr. 
D. Mass. 2012).

Regardless of stakeholder con-
sent, the U.S. Trustee frequently 
objects to structured dismissals. 
Among other things, the U.S. Trust-
ee has argued that structured dis-
missals: 1) distribute assets without 
adhering to statutory priorities; 2) 
include improper and overbroad 
releases and exculpation clauses; 
3) violate the express requirements 
of section 349(b); 4) may constitute 
“sub rosa” Chapter 11 plans that 
seek to circumvent plan confirma-
tion requirements and creditor pro-
tections; 5) improperly provide for 
retention of the bankruptcy court’s 
jurisdiction; and 6) fail to reinstate 
the remedies of creditors under ap-
plicable non-bankruptcy law. See 
Nan Roberts Eitel, T. Patrick Tinker 
& Lisa L. Lambert, “Structured Dis-
missals, or Cases Dismissed Outside 
of Code’s Structure?” 30 Am. Bankr. 
Inst. J. 20 (March 2011).
a recenT case sTudy:  
In re Buffet PArtners

Buffet Partners, L.P. and its affili-
ates (collectively, “Buffet”) owned 
and operated Furr’s — a buffet-style 
restaurant chain that, at its height 
in 2009, had 50 locations primarily 
in the southwest U.S. Buffet filed 

for Chapter 11 protection in the 
Northern District of Texas on Feb. 
14, 2014. Shortly afterward, Buffet 
sought court authority to sell sub-
stantially all of its assets under sec-
tion 363(b) to stalking-horse bidder 
and secured lender Chatham Credit 
Management III, LLC (“Chatham”).

The official committee of unse-
cured creditors performed substan-
tial due diligence regarding Buffet’s 
business, the liens and claims against 
Buffet’s assets and estate, and vari-
ous restructuring alternatives. After 
completing due diligence, the com-
mittee and Buffet jointly filed a mo-
tion for approval of a settlement 
that would resolve the open issues 
in the case, pay allowed administra-
tive and priority claims in full, and 
provide a meaningful recovery for 
general unsecured creditors.

In particular, under the proposed 
settlement: 1) Buffet’s assets would 
be sold to Chatham or any qualified 
overbidder; 2) the purchaser would 
pay $500,000 into a trust created for 
the benefit of unsecured creditors; 
3) the purchaser would pay admin-
istrative expenses, provided that the 
fees and expenses of professionals 
retained by Buffet and the commit-
tee would be capped, respectively, 
at $600,000 and $250,000; 4) the 
committee would support entry of 
a final cash collateral order in the 
case; 5) Chatham would waive any 
unsecured deficiency claim; and 6) 
Chatham, Buffet and the committee 
would exchange releases.

The court approved the settlement 
on April 16, 2014. Chatham’s $25 mil-
lion bid prevailed at an auction con-
ducted the following week. On June 
19, 2014, Buffet and the committee 
jointly moved to dismiss the Chapter 
11 cases. In their motion, they pro-
posed that the Buffet cases be dis-
missed upon certification that: 1) the 
committee has completed the claims 
reconciliation process; 2) all U.S. 
Trustee fees have been paid; 3) funds 
have been distributed to unsecured 
creditors; and 4) the court has ruled 
on professional fee applications.

In addition, the proposed dis-
missal order provided that: 1) any 

continued on page 8
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Kayatta, the majority approach has 
transformed “what was until today a 
non-issue into fodder for briefing and 
analysis in the nascent sub-sub spe-
cialty of appellate jurisdiction over 
bankruptcy court orders denying stay 
relief.” Id. That’s also noteworthy.

Regarding Judge Kayatta’s final 
comment that the majority approach 

created “a new and entirely unnec-
essary precursor battleground that 
will add expense and delay while 
likely never altering the practical 
outcome of even a single case,” 
I guess only time will tell. I think 
practitioners should take some com-
fort in the fact that the facts underly-
ing the First Circuit’s decision were 
unique in that the prepetition litiga-
tion could proceed notwithstand-
ing the stay relief denial. Query 

whether the First Circuit would have 
ruled differently had the prepetition 
litigation not been pending in two 
courts, where the stay relief denial 
would have resulted in the contin-
ued stay of the prepetition litigation.  

orders entered by the court during 
the case would remain in force, not-
withstanding section 349; 2) Buffet 
was authorized to take appropriate 
action to wind up and dissolve as 
a corporate entity without further 
approval by the board of directors, 
shareholders or any other entity; 
and 3) the court retained jurisdic-
tion to review fee applications and 
to resolve disputes regarding any 
orders entered during the case (in-
cluding the dismissal order).   

Only the U.S. Trustee objected 
to the structured dismissal motion, 
arguing that, after approval of the 
sale to Chatham, the case should be 
converted to Chapter 7 or, in the al-
ternative, Buffet should seek confir-
mation of a Chapter 11 plan.
The BankrupTcy courT’s 
ruling

The bankruptcy court approved 
the structured dismissal as being in 
the best interests of creditors and 
the estate. The court acknowledged 
that “[n]ot much law, statutory or 
otherwise, exists regarding struc-
tured dismissals of this type.” Even 
so, it reasoned that both alternatives 
proposed by the U.S. Trustee would 
add significant and unnecessary time 
and expense. The court also empha-
sized that “the economic value of the 
Debtor in this case will be served by 
dismissing the case, rather than con-

verting it” and that the parties do not 
wish “to go through the time and ex-
pense of a plan, which will cause the 
pool of money left to be greatly di-
minished.” Given appropriate notice 
and a process that does not “illegally 
or unfairly trample on the rights of 
parties,” the court concluded, the 
structured dismissal should be ap-
proved.

However, the court cautioned that 
“parties do not have carte blanche 
to enter into any settlement they 
choose.” Among other things, a pro-
posed settlement must comply with 
the Bankruptcy Code’s distribu-
tion rules and cannot “short circuit” 
the Chapter 11 plan confirmation 
requirements by establishing the 
terms of a sub rosa plan in connec-
tion with a section 363(b) asset sale. 
“While the proposed dismissal does 
have certain plan aspects,” the court 
wrote, “it does not cut off the rights 
of any parties without giving them 
the chance to voice an objection and 
it does not violate the absolute prior-
ity rule.” Finally, the court character-
ized as “worthy of consideration,” al-
beit not “outcome determinative,” the 
fact that “not one party with an eco-
nomic stake in the case has objected 
to the dismissal in this manner.”

The court concluded its ruling by 
unequivocally endorsing a structured 
dismissal in an appropriate case:

11 U.S.C. §§ 1112(b) and 105(a) 
provide this court with the req-
uisite authority to fashion the 

dismissal order that the par-
ties seek. Although this process 
is not explicitly spelled out in 
§ 1112(b), it is clearly within the 
sphere of authority Congress in-
tended to grant to bankruptcy 
courts in the context of dismiss-
ing Chapter 11 cases. This dis-
missal, which all of the econom-
ically-interested parties support, 
is in the best interests of the 
creditors and the estate. For the 
following reasons, the proposed 
dismissal is hereby GRANTED.

ouTlook
Buffet Partners does not signal a 

significant departure from existing 
bankruptcy jurisprudence or prac-
tice — structured dismissals are 
becoming more commonplace as a 
way to minimize costs and maximize 
creditor recoveries. Still, the deci-
sion is important because it is one 
of the few published rulings on the 
issue. Moreover, the court expressly 
identifies the source of its authority 
— sections 1112(b) and 105(a) — to 
approve a structured dismissal. As 
such, Buffet Partners may be viewed 
as a positive development both for 
debtors considering the structured 
dismissal as a possible strategy for 
exiting from Chapter 11 and for 
bankruptcy courts contemplating 
whether they have authority to or-
der a structured dismissal and under 
what circumstances.
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