JONES

SEPTEMBER 2014

CUMMENTARY

“Ban the Box”: A Discussion of State and Local Laws
Restricting Inquiries into an Applicant’s Criminal History

Over the last several weeks, New Jersey, lllinois, the
District of Columbia, and San Francisco have joined
the ranks of states and local governments across the
country that have adopted so-called “ban the box” laws
or ordinances. Generally, these rules prevent employ-
ers from asking about an applicant’s criminal history
at the beginning of the job application process and
allow such inquiries to occur only after the applicant
has passed an initial employment screening. According
to the National Employment Law Project, 67 cities and
counties and 13 states have adopted such provisions.'

More cities and states are expected to follow suit.

The ban the box movement stems from concerns
about incarceration and recidivism rates. Proponents
of these regulations argue that the increased use of
background checks in employment screenings oper-
ates to exclude an alarming number of applicants from
jobs for which they are otherwise qualified.? Advocates
contend that these laws will help lift a perhaps mis-
placed stigma accompanying a criminal record and
force employers to evaluate individual applicants on
their job-related qualifications and skills. They argue
that this, in turn, will increase the likelihood that a per-
son with a criminal history will find gainful employment

and, eventually, lead to a decrease in recidivism rates.
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Despite these legitimate policy concerns, many
employers are pushing back, arguing that they have
an obligation to keep workplaces and customers
safe. They claim that employers who hire convicted
offenders are exposed to negligent hiring or work-
place violence claims, particularly if they knew about,
or failed to diligently discover, an employee’s criminal
record. Additionally, many employers are concerned
that ban the box statutes and ordinances create con-
flicts with other laws that prohibit them from hiring
persons convicted of certain crimes in workplaces

such as schools or hospitals.

This Commentary discusses the current state of the
ban the box laws, the risks that these laws pose to
employers, and strategies for compliance. It also con-
tains a chart with highlights of key provisions from the
jurisdictions that have enacted such laws as of the

time this Commentary is published.

Current State and Local Laws

Thirteen states have passed ban the box stat-
utes: California, Colorado, Connecticut, Delaware,
Hawaii, lllinois, Maryland, Massachusetts, Minnesota,

Nebraska, New Mexico, New Jersey, and Rhode Island.?
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Of these states, only six—Hawaii, lllinois, Massachusetts,
Minnesota, New Jersey, and Rhode Island—regulate private
employers’ use of criminal records.* In addition to these
statewide regulations, 67 cities and counties throughout the
country have adopted ban the box ordinances, including New
York, San Francisco, Austin, Seattle, the District of Columbia,
Boston, Chicago, Atlanta, Tampa, and New Orleans.® While not
every city and county ordinance applies to private employers,
a growing number do: San Francisco, Seattle, Boston, New

Haven, Indianapolis, Detroit, and Baltimore.®

Notably, ban the box rules generally do not preclude an
employer from considering criminal history information alto-
gether. They simply require employers to remove the request
for applicants to check a box on an employment application
if they have a criminal history, thereby delaying a criminal
records search until the later stages of the screening process.
This delay is intended to prevent employers from relying on
an applicant’s criminal history as grounds for disqualification
at the inception of employment, particularly if the person’s
past offenses bear no rational relationship to the job sought.
Beyond this basic requirement, there is considerable vari-
ance among the statutes and ordinances, especially in terms
of what information an employer may consider and when an

employer may inquire into an applicant’s criminal background.

Set forth below is a summary of state ban the box laws that
apply to private employers at the time this Commentary

is published:

Hawaii Rev. Stat. §§ 378-2, 378-2.5 (1998). Hawaii prohibits
employers from inquiring into an applicant’s conviction his-
tory until after a conditional offer of employment has been
made. The offer may be withdrawn if the applicant’s convic-
tion bears a “rational relationship” to the duties and respon-
sibilities of the position sought. Under the law, employers
may consider an applicant’s conviction record only within
the most recent 10 years, excluding periods of incarceration.
Additionally, the definition of “unlawful discriminatory prac-
tices” includes “arrest and court record” as an impermissible
reason for an employer to refuse to hire, fire, or otherwise

discriminate against any individual.
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lllinois House Bill 5701 and Executive Order 1 (2014). The “‘Job
Opportunities for Qualified Applicants Act” applies to employ-
ers with 15 or more employees and to employment agencies.
Employers may not inquire into an applicant’s criminal record
until the applicant has been selected for an interview by the
employer or until after a conditional offer of employment is
made to the applicant. Positions that have state or federal

law exclusions based on certain convictions are exempted.

Massachusetts Gen. Law Ch. 6 §§ 151B, 168-173 (2010).
Employers can no longer use an initial written employment
application to ask whether an applicant has been convicted
unless there is a legal restriction that applies to the specific
job or occupation (for example, schools are required to con-
duct background checks by Massachusetts law). An employer
may inquire orally into an applicant’s criminal record but may
not ask about arrests, charges, or detentions that did not result
in convictions; sealed or juvenile records; and first convictions
for any of the following misdemeanors: drunkenness, simple
assault, speeding, affray, or disturbance of the peace. (See
G.L. c. 151B, § 4(9)). With certain exceptions, criminal records
provided by the state may contain only (i) felony convictions
for 10 years following disposition; (i) misdemeanor convictions
for five years following disposition; and (i) pending criminal
charges. The law permits employers to question an applicant
about his or her criminal record during the interview process
and may take adverse actions based on that record. However,
prior to questioning an applicant or taking an adverse action
based on criminal record information, an employer must pro-
vide the individual with a copy of the record. The legislation
also requires any employer that annually conducts five or more
criminal background investigations to establish and maintain a

written criminal records policy.

Minnesota Stat. § 364 (2013). The law provides that private
employers may not inquire into an applicant’s criminal history
until after the applicant has been selected for an interview or
before a conditional offer of employment. Additionally, long-
standing statutory protections exist in Minnesota, such as:
(i) a prohibition against disqualifying applicants from public
employment or licensure unless the conviction is “directly
related” to the position of employment or occupational

license sought; (i) a requirement that job-related factors be



considered; and (i) a ban on using records of arrest not fol-
lowed by valid conviction, annulled or expunged convictions,
and misdemeanor convictions for which no jail sentence can
be imposed, when evaluating applicants for public employ-

ment or licensure.

New Jersey Stat. Ann. § 34:6B-11 (Effective March 1, 2015).
Employers with 15 or more employees over a span of 20 cal-
endar weeks are prohibited from inquiring about an appli-
cant’s criminal record until after the first interview has been
conducted. Employers may make criminal background
inquiries before making a final offer of employment. The law
exempts from coverage law enforcement, corrections, judi-
ciary, homeland security, and emergency management posi-
tions, as well as positions for which the employer is legally

required to conduct a background check.

Rhode Island Gen. Laws §§ 25-5-6, 28-5-7 (2013). Employers
are prohibited from inquiring about an applicant’s prior crimi-
nal convictions until the first interview with the applicant. An
employer may inquire about the applicant’s criminal convic-
tions during the first interview. There are exceptions for posi-
tions where an applicant with a conviction history would be

automatically disqualified by law.

What Risks Do these Statutes Pose to Employers?

The Equal Employment Opportunity Commission (“EEOC”) is
already aggressively challenging many employers’ practices
with respect to the use of criminal records in the hiring pro-
cess. In April 2012, the agency issued new guidance relevant
to an employer’s use of criminal background checks.” And
for the past several years, the EEOC has initiated litigation
and otherwise attempted to use its enforcement powers to
reform employers’ policies in this regard.® The ban the box
movement only exacerbates the risk of scrutiny by govern-
ment agencies because there is now an increased layer of

regulation in many jurisdictions at the state and local level.
Opponents of these rules have also expressed concern that

the ban the box movement will make workplaces less safe

and potentially expose employers to common law claims
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such as negligent hiring. But these concerns, while valid, can
likely be mitigated. Ban the box rules do not prohibit consid-
eration of criminal histories altogether. Generally speaking,
they merely delay consideration of applicants’ criminal back-
ground and, in some cases, prohibit employers from consid-
ering certain records altogether. See, e.g., Massachusetts
Gen. Law Ch. 6 §§ 151B, 168-173 (2010) (prohibiting consider-
ation of arrests that do not result in convictions). Accordingly,
employers should remain vigilant about screening applicants
with criminal backgrounds, only doing so later than they may

have in the past.

Additionally, ban the box rules do not trump other laws spe-
cifically prohibiting employers from hiring individuals with
certain criminal records. For example, federal law excludes
an individual who has been convicted in the previous 10 years
of certain crimes from working as a security screener or oth-
erwise having unescorted access to the secure areas of an
airport. There are equivalent restrictions under federal, state,
and local laws for law enforcement officers, child care work-
ers, bank employees, port workers, elder care workers, and
other occupations. The ban the box statutes should not pre-

empt such laws and regulations.®

Ban the box rules may also pose challenges for employers
who receive large numbers of applications via the inter-
net. Some of these employers use facially neutral policies,
such as a policy automatically excluding persons who have
been convicted of crimes, to weed out undesirable appli-
cants without having to expend time and resources deter-
mining whether such people are otherwise qualified for the
job. These kinds of automated exclusions based on criminal
records are specifically affected by ban the box policies and
can no longer be used in jurisdictions that have passed a
law or ordinance applicable to private employers and con-
tractors. However, there are other screening techniques that
employers can use to weed out large numbers of people
without running afoul of ban the box rules. Employers can
establish noncomparative, objective criteria that are relevant
to performing the job. Such criteria could include, depending

on the circumstances, requiring applicants to have a degree



or certain number of years’ experience in a particular field,
requiring certain licenses or certifications, requiring fluency
in a particular language, or requiring availability during cer-
tain times of the day or week. If an employer still has a large
pool of applicants, it may use random sampling techniques
to limit the number of people contacted for an interview and,
at this point, may weed out applicants whose criminal convic-

tions affect their ability to do the job in question.

In sum, ban the box laws are intended to stop employers from
discarding applicants in the initial screening process because
of a conviction or arrest before they have had a chance to
consider the applicant based on his or her job-related quali-
fications. To this end, employers must remove any inquiry into
an applicant’s criminal history at the beginning of the screen-
ing process. Once an employer makes a decision to hire the
applicant, the employer can conduct a criminal background
check. At that point, if an employer discovers that the appli-
cant has been convicted of a crime, the employer should make
an individualized assessment as to whether it should hire or
reject the applicant for reasons that are job related and con-
sistent with business necessity. To ensure that employers are
making individualized, job-related assessments of applicants,
the EEOC advises that employers establish targeted screen-
ing procedures that take into consideration the nature of the
crime, the time elapsed since the offense was committed, and
the nature of the job sought.'® Waiting until later in the appli-
cation process to conduct criminal background checks may
cause practical concerns for employers, such as potentially
losing qualified candidates due to delays in the screening pro-
cess. However, these employers should take comfort in the
fact that the ban the box rules are not designed to force them
to hire individuals with criminal records that legitimately dis-

qualify them from the job.
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Compliance Assistance for Employers

Given the growing trend among state and local jurisdictions
to enact laws regulating the use of criminal background
checks in the hiring process, employers, especially those
who operate in multiple jurisdictions, should review their cur-
rent criminal records check policies and practices with the

following considerations in mind:

Revise Employment Applications and Policies that Inquire
into Criminal History in the Initial Screening in Jurisdictions
that Have Enacted Ban the Box Rules. In those jurisdic-
tions that have enacted ban the box rules, employers should
remove questions about criminal histories from employ-
ment applications. Employers should also eliminate policies
that automatically or categorically exclude persons with an
arrest or a conviction. Instead, they should develop, gener-
ally speaking, narrowly tailored policies and procedures that
provide for individualized assessments of the applicant’s
circumstances.

Consider Criminal Histories Using an Individualized
Assessment. Employers may still conduct criminal back-
ground checks for applicants prior to making hiring deci-
sions. According to EEOC guidance, as well as many ban
the box laws discussed above, when making employment
decisions based on an arrest or conviction, however, employ-
ers should evaluate the candidate’s criminal record in light
of the nature and gravity of the offense, the time that has
passed since the offense was committed, and nature of the
job sought. Numerous other factors may also be taken into
account, including, but not limited to, the person’s age at the
time of conviction, evidence that the person has held similar
employment postconviction without incident, rehabilitation
efforts undertaken by the applicant, employment or charac-
ter references presented by the person, and the length and
consistency of the person’s employment history before and

after conviction.



Provide an Opportunity for Applicants to Explain Their
Criminal Records. In jurisdictions that require it, and as part of
the individualized assessment, employers should also afford
job applicants an opportunity to explain the facts and circum-
stances surrounding a criminal conviction. Employers should
notify the applicant about the results of the criminal back-
ground check, provide a copy of the criminal record report to
the candidate, specify a period of time in which the applicant
has the opportunity to explain the situation, and make a deci-
sion only after hearing the explanation or after the time for
response has expired. Providing individuals the opportunity to
explain may expose, among other things, the possibility that
the record was made in error, identifies the wrong person, or is

otherwise incomplete.

Past Convictions Are Permissible Considerations in Most
Cases, but Arrests Are Not. Generally, arrest records do not
establish that criminal conduct has occurred. Many arrests
do not result in criminal charges or convictions, and many are
incomplete insofar as they do not report final dispositions.
Moreover, under some ban the box laws and ordinances, for
instance in Massachusetts and Minnesota, employers are
expressly prohibited from asking about arrests that did not
result in conviction. If an arrest is discovered, however, and
the jurisdiction does not outright prohibit inquiring about
it, the conduct underlying the arrest may justify an adverse
employment action. As an example, if a person seeking a
position as a teacher was arrested for indecent exposure to
a minor, that conduct may be grounds for rejecting the appli-

cant, even if the arrest did not result in a conviction.
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Keep All Criminal Records Confidential and Keep Records of
the Basis for an Adverse Employment Decision. It is gener-
ally a good practice for an employer to keep detailed records
of employment decisions. The EEOC’s Uniform Guidelines on
Employee Selection Procedures require employers to main-
tain and have available for inspection records about selec-
tion devices. These Uniform Guidelines require employers to
maintain records in order to disclose the impact that their
pre-employment tests and selection procedures have on
persons identifiable by race, sex, and certain ethnic groups.
In the context of criminal records checks, employers should
consider monitoring whether conducting such checks
excludes a disparate number of people in a protected clas-
sification group. Employers who maintain records detailing
how a criminal record affects a hiring decision and demon-
strating that the employment decision was made based on
an individualized assessment of the candidate, even if he or
she was ultimately rejected because of a criminal record, will
be in a defensible position should discrimination charges

later be filed by the applicant.
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