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On April 13 , 2012 , the Environmental Protection 

Agency (“EPA”) proposed a new source performance 

standard (“NSPS”) pursuant to Clean Air Act (“CAA”) 

Section 111 limiting emissions of carbon dioxide 

(“CO2”) from new fossil-fuel electric generating units 

(“EGUs”) that primarily focused on coal- and natural 

gas-fired units. EPA received more than 2.5 million 

comments on the April 2012 proposal. Based on EPA’s 

review and consideration of the comments as well as 

consideration of the future of the electric generating 

sector, EPA withdrew the April 2012 proposal, and on 

January 8, 2014, EPA published a new proposed rule. 

Unlike the April 2012 proposal, the new rule proposes 

to establish separate standards for fossil fuel-fired 
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electric steam generating units (utility boilers and 

Integrated Gasification Combined Cycle (“IGCC”) 

units) and for natural gas-fired stationary combus-

tion turbines using separate determinations of the 

best system of emission reduction (“BSEr”), which 

EPA claims are adequately demonstrated. The natu-

ral-gas fired stationary combustion turbine standard 

is based on natural gas combined cycle (“NGCC”) 

technology as BSEr and an emission limit of 1,000 

lbs CO2/MWh for larger units and 1,100 CO2/MWh for 

smaller units. The utility boiler and IGCC unit stan-

dard of performance is based on partial implementa-

tion of carbon capture and storage (“CCS”) as BSEr 

and an emission limit of 1,100 lbs CO2/MWh. 
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For purposes of Section 111 of the Clean Air Act, a “standard 

of performance … reflects the degree of emission limita-

tion achievable through the application of the best system 

of emission reduction which (taking into account the cost 

of achieving such reduction and any nonair quality health 

and environmental impact and energy requirements) the 

Administrator determines has been adequately demon-

strated.”1 Since redrafting of the proposed rule, EPA has 

been challenged on its finding that CCS as BSEr is “ade-

quately demonstrated.” These arguments have been based 

on two separate reasons, one grounded in the CAA itself 

and the other based in the Energy Policy Act.

Even prior to publication of the rule, EPA faced pushback on 

its use of CCS as BSEr based on the argument that EPA had 

not proved that CCS was adequately demonstrated under 

Section 111 of the CAA as interpreted by the D.C. Circuit. 

First, in August 2013, the Office of Management and Budget 

(“OMB”) provided an initial set of interagency comments on 

EPA’s proposed rule that was published on OMB’s web-

site subsequent to the publication of the proposed rule in 

January 2013. In those comments, OMB questioned the tech-

nical feasibility of CCS for coal-fired units and questioned the 

scientific support utilized by EPA as the basis for its finding 

that the use of CCS on commercial-scale power plants is 

“adequately demonstrated” for purposes of the BSEr deter-

mination. “EPA’s assertion of the technical feasibility of carbon 

capture relies heavily on literature reviews, pilot projects, and 

commercial facilities yet to operate. We believe this cannot 

form the basis of a finding that CCS on a commercial scale 

power plant is ‘adequately demonstrated.’”2

Similarly, on November 12, 2013, EPA’s Science Advisory Board 

(“SAB”) Work Group (“SAB Work Group”) on Planned Actions 

for SAB Consideration of the Underlying Science recom-

mended that the SAB review the science supporting the new 

proposed rule because the SAB Work Group found that “the 

scientific and technical basis for carbon storage provisions 

is new science and the rulemaking would benefit from addi-

tional review.”3 In addition, the SAB Work Group found that the 

peer review of the U.S. Department of Energy National Energy 

Technology Laboratory (“NETL”) studies used as the basis for 

the BSEr determinations was inadequate.4 

EPA addressed the SAB Work Group’s recommendations 

during subsequent meetings and phone conferences in 

December 2013. At these meetings, EPA provided the SAB 

Work Group with additional information on the peer review 

process of the NETL studies, explaining that the stud-

ies were peer reviewed by DOE, not by EPA, and that the 

DOE peer reviews met the requirements of EPA’s Peer 

review Handbook. In addition, EPA made a policy decision 

that the proposed rule would apply only to capture of car-

bon emissions and, thus, does not directly address carbon 

sequestration. rather, the rule relies on existing standards 

related to carbon sequestration. As a result, the Work Group 

changed its recommendations on January 7, 2014. Based 

on information provided by EPA regarding the NETL stud-

ies and its scientific basis for the determination, the Work 

Group recommended that the SAB not review the science 

supporting the proposed rule because it found “that while 

the scientific and technical basis for carbon storage provi-

sions is new and emerging science, the agency is using the 

best available science and has conducted peer review at a 

level required by agency guidance.”5

 

The proposed rule was published in the Federal register 

with partial capture CCS as BSEr for the utility boilers and 

IGCC. EPA explained that it considered three alternative 

control technologies as potentially representing BSEr for 

new utility boilers and IGCC units: (i) highly efficient new 

generation technology that does not include any level of 

CCS, (ii) highly efficient new generation technology with at 

least 90 percent capture of CO2, and (iii) highly efficient new 

generation technology with “partial capture” CCS. However, 

it ultimately determined that partial capture was the only 

technology that qualified as BSEr based on the key consid-

erations outlined by the D.C. Circuit.

The D.C. Circuit has on numerous occasions had the oppor-

tunity to review other Section 111 standards issued by EPA 

and has elaborated on the meaning of “adequately demon-

strated” purposes of Section 111 and how EPA can determine 

what the best system of emissions reduction is. According to 

the D.C. Circuit, 
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It is the system which must be adequately demon-

strated and the standard which must be achievable. 

This does not require that a … plant be currently in 

operation which can at all times and under all cir-

cumstances meet the standards; nor, however, 

does it allow the EPA to set the standards solely 

on the basis of its subjective understanding of the 

problem or “crystal ball inquiry.”… An adequately 

demonstrated system is one which has been shown 

to be reasonably reliable, reasonably efficient, 

and which can reasonably be expected to serve 

the interests of pollution control without becoming 

exorbitantly costly in an economic or environmental 

way. An achievable standard is one which is within 

the realm of the adequately demonstrated system’s 

efficiency and which, while not at a level that is 

purely theoretical or experimental, need not neces-

sarily be routinely achieved within the industry prior 

to its adoption.6

Thus, in addition to the statutory factors outlined in sec-

tion 111(a) itself (cost, nonair quality health and environmen-

tal impacts, and energy requirements), the D.C. Circuit has 

also identified the following additional factors to be con-

sidered by EPA in determining BSEr: (i) technical achiev-

ability,7 (ii) emissions reductions,8 and (ii) technological 

innovation.9 The D.C. Circuit has also made it clear that EPA 

has great discretion on the weight to give each factor when 

determining BSEr.10

In the preamble to the proposed rule, EPA addressed each 

factor purportedly to prove that it had adequately demon-

strated that partial CCS qualifies as BSEr for utility boilers 

and IGCC. However, considering the significant comments 

EPA received prior to publication, it is very likely that it will 

face very strong legal challenges to any published final 

rule that includes partial CCS, considering the current state 

of the technology. 

EPA has received similar challenges to the use of CCS as 

BSEr based on the Energy Policy Act. On November 15, 

2013, Fred Upton, chairman of the House Committee on 

Energy and Commerce, sent a letter to EPA Administrator 

Gina McCarthy arguing that the proposed rule’s use of 

CCS as BSEr violated the Energy Policy Act of 2005.11 The 

Energy Policy Act states that no technology will be consid-

ered adequately demonstrated under Section 111 of the CAA 

solely because the technology is being used in facilities 

receiving assistance under the Energy Policy Act.12 In his let-

ter, Chairman Upton argued that EPA’s use of government-

funded CCS projects under the Department of Energy’s 

Clean Coal Power Initiative to support its determination that 

CCS is adequately demonstrated violates the above provi-

sion of the Energy Policy Act. Chairman Upton requested 

that EPA withdraw the proposed rule on these grounds. 

In addition, on January 15, 2014, the state of Nebraska filed a 

lawsuit against EPA in the United States District Court for the 

District of Nebraska also arguing that the proposed rule vio-

lates the Energy Policy Act for the same reasons.13 This spe-

cific lawsuit will likely face certain jurisdictional obstacles 

due to the timing of its filing. However, if the final rule incor-

porates the use of CCS as BSEr, a properly filed Energy 

Policy Act challenge to the provision will likely be heard by 

the appropriate court, requiring EPA to defend its position. 

With this proposal, EPA is not proposing standards of per-

formance for modified, reconstructed, or existing sources. 

However, for the reasons discussed above, to the extent 

those standards rely on CCS technology, they too likely 

will be subject to challenge for one of two reasons—one 

grounded in the Energy Policy Act, the other based on 

the CAA itself. And, if anything, the use of CCS technol-

ogy for existing sources would seem to be even more vul-

nerable than that for new sources, given the substantial 

costs attendant with effectively having to retrofit plants 

to incorporate that technology, among other things. EPA 

Administrator Gina McCarthy acknowledged just that in 

September 2013, when she indicated—then, at least—that 

EPA would not require CCS for existing plants. Whether EPA 

maintains that position when it proposes rules with regard 

to such plants remains to be seen.
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