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The Office of the Comptroller of the Currency (“OCC”) 

and the Federal Deposit Insurance Corporation 

(“FDIC”) (collectively, “the agencies”) each recently 

issued final supervisory guidance titled Guidance on 

Supervisory Concerns and Expectations Regarding 

Deposit Advance Products (“Guidance”), which 

describes the agencies’ expectations for deposit 

advance products.1 A deposit advance product is a 

type of small-dollar, short-term credit product offered 

to customers who maintain a deposit account , 

reloadable prepaid card, or similar deposit-type 

account at a bank.2 

The Guidance is intended to ensure that banks are 

aware of the potential credit, reputation, operational, 

legal, compliance, and other risks associated with 

deposit advance products. The Guidance supple-

ments each agency’s existing guidance on payday 

lending and on subprime lending.3 
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The OCC and the FDIC expect the financial institu-

tions that they supervise to apply the principles of 

safe and sound banking practices and consumer 

protection set forth in the Guidance to any deposit 

advance products they offer. The OCC and the FDIC 

will take appropriate supervisory action to address 

any unsafe or unsound banking practices associated 

with these products, to prevent harm to consumers, 

and to ensure compliance with applicable laws.4 

The Guidance describes supervisory concerns 

with deposit advance loans, safety and soundness 

risks, and compliance and consumer protection-

related concerns and expectations. A key element 

of the Guidance provides that a bank’s underwrit-

ing and credit policies should ensure that the con-

sumer can repay a deposit advance loan, including 

fees, according to its terms while paying for typical 

recurring expenses for food, housing, transportation, 
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health care, and other outstanding debts.5 Among other 

factors, a bank should reevaluate the customer’s eligibility 

and financial capacity for a deposit advance loan at least 

every six months.6 both the OCC and the FDIC consider that 

a bank’s failure to assess a consumer’s ability to repay a 

deposit advance loan presents safety and soundness risks.7

Another key element of the Guidance is a “cooling off 

period,” which provides that a customer’s deposit advance 

loan, including fees, should be repaid in full before a bank 

extends another such loan to the customer, and a bank 

should not offer more than one loan per monthly state-

ment cycle.8 A customer should have a cooling off period 

of at least one monthly statement cycle after the repay-

ment of a deposit advance loan before the bank extends 

another advance to prevent repeat use. These provisions 

are designed to address the agencies’ concerns that cus-

tomers can become dependent on deposit advance prod-

ucts to meet their daily expenses and that current practices 

for cooling off periods are ineffective at preventing repeat 

usage of high-cost and short-term deposit advance prod-

ucts for long-term borrowing needs.9

The OCC and the FDIC distinguish deposit advance prod-

ucts from small-dollar credit products. The agencies 

encourage banks to offer small-dollar credit products to 

their customers at reasonable terms in a manner consistent 

with safety and soundness and other supervisory consider-

ations, stating that small-dollar credit products do not pres-

ent the same level of supervisory risk as deposit advance 

products, which share a number of characteristics seen in 

traditional payday loans such as high fees, very short lump-

sum repayment terms, and inadequate attention to the 

consumer’s ability to repay the loan.10 Following a two-year 

study of small-dollar lending, the FDIC concluded that safe 

and affordable small-dollar lending is feasible for banks.11

The board of Governors of the Federal reserve System 

(“Federal reserve board”) has not issued Guidance to 

state-chartered member banks that is as comprehensive 

and detailed as the OCC and FDIC Guidance. On April 25, 

the Federal reserve board issued a Statement on Deposit 

Advance Products (“Statement”) to emphasize to state-char-

tered member banks the significant consumer risks associ-

ated with deposit advance products in light of publication 

by the Consumer Financial Protection bureau (“CFPb”) on 

April 24 of a white paper titled Payday Loans and Deposit 

Advance Products: A White Paper of Initial Data Findings. 

The white paper’s “key finding: payday loans and deposit 

advance products can become debt traps for consumers.”12 

According to the Federal reserve board’s Statement, state 

member banks are expected to consider the risks associated 

with deposit advance products, including potential consumer 

harm and the potential for elevated compliance risk, when 

designing and offering such products.13 Additionally, as with 

the OCC and FDIC Guidance, the Federal reserve board’s 

Statement requires state member banks to comply with all 

applicable federal and state laws and regulations and holds 

state member banks accountable for closely monitoring third-

party vendor practices and outcomes. 

The CFPb has authority to examine and regulate nonbank 

payday lenders and large banks, thrifts, and credit unions 

with more than $10 billion in assets. The CFPb published 

examination procedures for short-term, small-dollar lend-

ing, commonly known as payday lending, in January 2012. 

On September 17, 2013, the CFPb released guidelines to 

examiners regarding identification of consumer harm and 

risks related to violations of the military Lending Act (“mLA”) 

when supervising payday lenders.14 The CFPb indicated that 

the agency is committed to ensuring compliance with the 

mLA, including the 36 percent cap on annual percentage 

rates.15 The CFPb has not issued guidance comparable to 

the OCC’s and FDIC’s Guidance, nor has it promulgated a 

regulation covering payday lending. The most recent CFPb 

semiannual regulatory agenda indicates that the CFPb “has 

been engaged in extensive research and analysis concern-

ing payday loans, deposit advance products, and bank over-

draft programs….”16

SuperviSory expectationS in the occ and 
fdic Guidance
Deposit advance lending raises substantial safety and 

soundness and consumer protection concerns whether con-

ducted directly by a bank or by a third party, according to 

the Guidance. For these reasons, OCC and FDIC examina-

tions will focus on potential safety and soundness issues 

and compliance with applicable consumer protection laws. 
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The Guidance states, “It is important that a bank’s deposit 

advance products be reviewed by counsel for compliance 

with all applicable laws prior to implementation.”17 

examiners will focus on the following topics, each of which is 

described below in order:

•	 Credit	Quality

•	 Underwriting	and	Credit	Administration	Policies	and	

Practices

•	 Capital	Adequacy

•	 Over-Reliance	on	Fee	Income

•	 Allowance	for	Loan	and	Lease	Losses

•	 Consumer	Compliance

•	 Operational	Risk	and	Third-Party	Relationships

•	 Board	and	Management	Oversight

A bank’s failure to adhere to the factors in the Guidance 

could be the basis for supervisory action up to and includ-

ing an administrative enforcement order and fine. The prin-

cipal supervisory expectations, factors, and admonitions in 

the Guidance follow.

Credit Quality. examiners have discretion to classify 

adversely individual loans that exhibit signs of credit weak-

ness regardless of delinquency status and may classify 

adversely consumer portfolios or portions of such portfo-

lios in which underwriting standards are weak and present 

unreasonable credit risk.

•	 A	bank	should	adequately	review	a	customer’s	repay-

ment capacity to evaluate whether the customer will have 

the ability to repay the loan without additional deposit 

advance borrowing. 

•	 A	bank	should	monitor	for	repeated	or	extended	use	of	

deposit advance products. Deposit advance loans that 

are accessed repeatedly or for extended time periods 

may be indicative of the customer’s inability to repay and 

inadequate underwriting.

Underwriting and Credit Administration Policies and 

Practices. examiners will evaluate a bank’s underwriting and 

administration policies and practices as part of the credit 

quality review.

•	 A	bank	should	have	well-documented	eligibility	and	

underwriting criteria that ensure that the customer can 

repay the loan, including all fees and expenses, according 

to its terms while continuing to pay typical recurring and 

other necessary expenses such as those for food, hous-

ing, transportation, health care, and other borrowing.

•	 Eligibility	and	underwriting	criteria	should	ensure	that	

customers are able to meet these requirements without 

the need for repeat borrowing. 

•	 While	a	bank	may	decide	to	review	a	customer’s	credit	

report in evaluating financial capacity or ongoing eli-

gibility for a deposit advance product, a bank is not 

expected to review a customer’s credit report for pur-

poses of determining ability to repay. 

•	 A	bank	should	maintain	criteria	that	prevent	churning	and	

prolonged period of use of deposit advance products.

•	 Underwriting	for	deposit	advance	products	should	

occur before the product is obtained and should be 

monitored on an ongoing basis. 

•	 Repeat	borrowings	may	indicate	weak	underwriting	and	

be subject to criticism in a bank’s report of examination 

and considered in a bank’s examination rating.

•	 A	bank	should	have	written	underwriting	policies	for	

deposit advance loan products that are approved by the 

bank’s board of directors and consistent with the bank’s 

general underwriting standards and risk appetite. The fac-

tors addressed by a bank’s written underwriting policies 

include:

•	 The	length	of	a	customer’s	deposit	relationship	with	

the bank: The agencies will consider no less than a six-

month time period to be sufficient to assess a custom-

er’s eligibility for a deposit advance loan.

•	 Classified	credits:	A	customer	who	has	delinquent	or	

adversely classified loans with the bank should be ineli-

gible for a deposit advance product.

•	 Financial	capacity:	A	bank	should	conduct	an	evaluation	

of the customer’s financial capacity, including income. 

The financial capacity assessment should include:

•	 An	analysis	of	the	customer’s	account	for	inflows	

(recurring deposits) and outflows (checks, credit, 

and customer withdrawals) over at least a six-month 

consecutive time period. Lines of credit, including 

overdrafts, and drafts from savings should not be 

considered inflows. 
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•	 A	bank	should	determine	whether	an	installment	

repayment is more appropriate for the customer 

based on the results of the above analysis. 

•	 Cooling	off	period:	A	bank	should	not	extend	a	subse-

quent deposit advance loan until the customer has paid 

the prior deposit advance loan in full, together with all 

applicable fees, and a bank should not offer more than 

one loan per monthly statement cycle. A customer should 

have a cooling off period of at least one monthly state-

ment cycle after the repayment of a deposit advance 

loan before the bank extends another advance to prevent 

repeat use of the short-term product. 

•	 Increasing	deposit	advance	credit	limits:	A	bank	should	

not increase a customer’s available credit amount without 

a full underwriting reassessment in accordance with the 

bank’s underwriting policies and the factors described in 

the Guidance. Credit limit increases should be initiated 

only by customer request.

•	 Ongoing	customer	eligibility:	A	bank	should	reassess	the	

customer’s eligibility and capacity for a deposit advance 

loan no less than every six months, and it should identify 

risks that may negatively affect a customer’s eligibility 

such as where a customer is overextended regarding total 

credit obligations or has repeat overdrafts. A bank should 

monitor for repeat usage and if alternative credit arrange-

ments are needed, the bank should inform customers of 

available options.

Capital Adequacy. Generally, higher capital requirements 

apply to loan portfolios with higher-risk characteristics, and 

loans with subprime credit characteristics are higher-risk 

loans that may require higher capital levels.

Over-Reliance on Fee Income. The fees charged for deposit 

advance products should be based on safe and sound 

banking principles.

A bank should monitor for any undue reliance for its rev-

enue and earnings on the fees it generates from deposit 

advance lending.

Allowance for Loan and Lease Losses (“ALLL”). The agen-

cies’ examiners will assess the adequacy of a bank’s ALLL 

to absorb estimated credit losses attributable to the deposit 

advance loan portfolio. The examiners will also determine 

whether a bank has methodologies and analyses that dem-

onstrate and document that the bank’s ALLL is appropriate.

Consumer Compliance. Deposit advance products must 

comply with all applicable federal laws and regulations and 

certain state laws may also apply. A bank should monitor 

applicable laws and regulations for revisions and to ensure 

that its deposit advance products remain compliant. 

The agencies’ examiners will assess a bank’s program for 

deposit advance products and lending for compliance 

with applicable consumer protection statutes and regula-

tions, including the Truth in Lending Act, the electronic 

Funds Transfer Act , the Truth in Saving Act , the equal 

Credit Opportunity Act , and section 5 of the Federal 

Trade Commission Act prohibiting unfair or deceptive acts 

or practices.

Operational Risk and Third-Party Relationships. A bank is 

responsible for ensuring that processes, systems, and inter-

nal controls are appropriate for the delivery of deposit lend-

ing products to the customer in a safe and sound manner 

and in compliance with applicable laws and regulations, 

whether delivered by the bank or a third party. The agencies’ 

examiners will review the risks associated with all material 

third-party relationships and activities. In high-risk situations, 

examiners may conduct on-site third-party reviews in accor-

dance with the agencies’ legal authorities.

Oversight by the Board of Directors and Management. 

The agencies’ examiners will assess the adequacy of over-

sight by a bank’s board of directors and the ability of a 

bank’s management to carry out a deposit advance pro-

gram. examiners will assess whether bank management 

has established controls and carried out a rigorous analyti-

cal process to identify, measure, monitor, and manage risks 

associated with deposit advance products. 
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•	 A	bank	should	maintain	adequate	oversight	and	quality	

control to minimize exposure to financial loss, reputation 

damage, and supervisory action.

•	 A	bank’s	compliance	management	system	should	ensure	

compliance with applicable federal and state laws, rules 

and regulations, and internal policies and procedures.

•	 A	bank’s	management	should	provide	appropriate	over-

sight and sufficient qualified personnel for monitoring of 

deposit advance programs.

•	 Oversight	activities	should	be	reported	periodically	

to a bank’s board of directors or designated commit-

tee of the board. reports to the board of directors or a 

designed committee of the board should include weak-

nesses that have been identified, which a bank should 

address promptly.

Lawyer contactS
For further information, please contact your principal Firm 

representative or one of the lawyers listed below. General 

email	messages	may	be	sent	using	our	“Contact	Us”	form,	

which can be found at www.jonesday.com.
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