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Face-to-Face Requirements: What Pitfalls Lie
Ahead for Home Health Agencies?
• The long-awaited rule on home health face-toface encounters has been published.
• OIG recently indicated its intent to focus on the
home health industry.

must follow to certify patients as eligible for the
Medicare home health benefit.1 In the newly promulgated rule, physicians are required to complete faceto-face encounters with each home health patient at

• Home health agencies can learn from the pitfalls

regular intervals and assess the patient’s eligibility

other providers have experienced with the face-

under Medicare’s complex medical necessity guide-

to-face requirements.

lines. 2 The face-to-face encounter rule and the pro-

• Thorough documentation is required to ensure

cedures home health agencies (“HHA”) must develop

compliance with both the technical and medi-

to comply with the rule are fraught with compliance

cal necessit y elements of the face -to -face

and reimbursement implications for the home health

encounter.

industry. Although challenging, compliance with this

• C omplianc e p ro grams , including training ,

rule has become even more important as the Office

should be updated to reflect the face-to-face

of the Inspector General (“OIG”) recently announced

requirements.

its intent to focus its review efforts on face-to-face
encounters by HHAs. 3

In November 2012, the Centers for Medicare & Medicaid Services (“CMS”) issued a long-awaited final rule

As noted in the OIG’s Work Plan for 2013, which sum-

that clarified statutory requirements that physicians

marizes the OIG’s activities for the upcoming fiscal

1 Medicare Program; Home Health Prospective Payment System Rate Update for Calendar Year 2013, Hospice Quality Reporting
Requirements, and Survey and Enforcement Requirements for Home Health Agencies, 77 Fed. Reg. 67068 (November 8, 2012)
(to be codified at 42 CFR pt. 424).
2 Id. at 67106.
3 U.S. Dept. of Health and Human Services, Office of Inspector General, Work Plan Fiscal Year 2013, 11-12. Available at http://1.usa.
gov/1aADq9p.
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year, the OIG intends to analyze the extent to which HHAs

supports the patient’s homebound status and need for

are complying with the face-to-face encounter require-

skilled services. The narrative must be signed by the certi-

ments. In light of the government’s ongoing focus on fraud

fying physician, and the certification must include both the

and abuse activities in the health care industry, as well as

date when the physician or NPP saw the patient and the

the OIG’s intent to focus specifically on HHAs in this upcom-

date when the physician signed his/her narrative.6

ing year, it is vital that HHAs are knowledgeable about the
requirements of face-to-face encounters and develop

Potential Pitfalls of the Face-to-Face
Encounter

compliance measures to respond effectively to those
requirements.

Although the face-to-face encounter requirement is new

Fundamental Requirements

to the home health industry, the face-to-face requirement
is not new to other segments of the health care industry.

The first step to complying with the face-to-face encounter

Indeed, hospice providers have been required to complete

rule is to fully understand its technical requirements. 4 To

face-to-face encounters to recertify patients for hospice

certify a patient as eligible for home health services, physi-

services since January 1, 2011. 7 Similar to the face-to-face

cians are required to certify that:

requirements now imposed on HHAs, CMS requires that
hospices meet specific requirements when conducting and

Home health services are (or were) needed because the

documenting face-to-face encounters. The Medicare Ben-

patient is (or was) confined to the home;

efit Policy Manual requires that a hospice physician or hos-

The patient needs (or needed) skilled services on an inter-

pice nurse practitioner must have a face-to-face encounter

mittent basis;

with the beneficiary within 30 days of the individual’s third

A plan of care has been established and is periodically

benefit period, and up to 30 days prior to every subse-

reviewed by a physician, and

quent benefit period. The physician or nurse practitioner is

The services are (or were) furnished while the patient is (or

required to document the specific clinical findings found in

was) under the care of a physician.

that encounter and attest that these findings support a life
expectancy of six months
or less.8

Furthermore, as of January 1, 2011, Medicare requires that
a certifying physician document that the physician, or an
allowed non-physician practitioner (“NPP”), had a face-to-

Because hospice providers have been reviewed for compli-

face encounter with the individual seeking home health ser-

ance with face-to-face requirements since the final rule spe-

vices.5

cific to hospice agencies was finalized in November 2010,

Allowable non-physician practitioners

include a certified nurse-midwife, a physician assistant, or a

HHAs may learn valuable lessons from some of the pitfalls

nurse practitioner or clinical nurse specialist working in col-

that hospices have experienced with face-to-face documen-

laboration with the physician.

tation. Most notably, hospice providers have experienced an
uptick in Medicare contractor audits and resulting claims

Once this encounter occurs, the certifying physician must

denials, often based on technical flaws in the face-to-face

personally compose a narrative describing the patient’s clin-

documentation. In many instances, hospice claims have

ical condition as observed during the face-to-face encoun-

been denied because of a lack of signature by the certify-

ter and documenting how the patient’s clinical condition

ing physician and/or the lack of a date on the certification. In

4
5
6
7
8

42 C.F.R. § 424.22(a).
42 C.F.R. § 424.22(a)(v).
42 C.F.R. § 424.22(a)(v)(D).
42 C.F.R. § 418.22(a)(4).
Centers for Medicare & Medicaid Services: Medicare Benefit Policy Manual, Pub. No. 100-02, ch. 9 § 20.1 (Rev. 144, April 06, 2011). Available at
http://go.cms.gov/15PGYCV.
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other instances, hospice claims have been denied because

Additionally, it is important for HHAs to ensure that all staff

the narrative is not deemed sufficient to justify the patient as

fully understand the specifics of the face-to-face require-

appropriate for hospice.

ment. To accomplish this, HHAs are urged to update their
regular compliance training to specifically address the

The increasing amount of audits and resulting claim denials

face-to-face requirement, including documentation of the

not only negatively affect hospices’ reimbursement flow but

face-to-face encounter. As part of this compliance training,

also place an increasing burden on hospices to analyze the

it may be wise to incorporate any claims denials based on

cost/benefit ratio associated with appealing such denials.

face-to-face requirements into real-time training, so that any

Complicating the hospice’s evaluation of whether to appeal

flaws in the face-to-face procedures and documentation are

is the realization that the administrative appeal process by

corrected immediately to avoid similar errors in the future.

which providers appeal claim denials is incredibly back-

It may also be wise for HHAs to provide specific training on

logged, so much so that it may take months, if not a year or

the face-to-face requirement and associated documenta-

more, to appeal denied claims. During this time, interest con-

tion to those individuals responsible for appealing claims

tinues to accrue on the amount sought to be recouped by a

denials, so that those individuals can easily understand the

Medicare contractor.

grounds for denial and evaluate the risks and benefits of
appealing a particular claim.

Strategies to Reduce the Risk of Such
Pitfalls

Medical Necessity

In light of what hospices have experienced with claims deni-

In addition to ensuring that HHAs and their staff fully under-

als based on perceived flaws in the face-to-face encounter

stand the requirements of the face-to-face encounter and

documentation, HHAs can implement a number of strate-

corresponding documentation, it is also imperative that

gies to reduce the risk of being subject to denials related

HHAs fully understand the medical necessity implications

to face-to-face requirements. For example, to reduce the

of the face-to-face encounter form. Under the hospice

risk of claim denials resulting from technical documentation

requirements, with regard to medical necessity, Medicare

errors, it is important for HHAs to thoroughly analyze what

requires that the narrative statement prepared by the cer-

Medicare specifically requires for face-to-face encounters

tifying physician be based upon the clinical condition of the

and the corresponding documentation of such encounters.

patient at the time of the encounter. 9 If the certifying physi-

This, in turn, will enable HHAs to prospectively evaluate their

cian concludes that the patient continues to be eligible for

face-to-face encounter forms to ensure that all appropri-

hospice services, the narrative statement must describe, in

ate data fields and required language are contained in the

particular, the clinical conditions of the patient that support

forms. That way, when the face-to-face encounter forms

the physician’s medical determination. Similarly for HHAs,

are completed, there will be a clear roadmap as to exactly

if the certifying physician concludes that the beneficiary is

what information should be included on the form. Further-

eligible for home health services, the narrative statement

more, by ensuring that the forms have all required fields and

must describe, in particular, the clinical conditions that sup-

language, the HHA will immediately be able to determine

port that the patient is homebound and requires skilled

whether the grounds for any denial, particularly if technical,

services.10

are based on Medicare requirements or possibly an inaccurate interpretation of those requirements by the Medicare
contractor.

9 Id.
10 42 C.F.R. § 424.22(a)(v)(D).
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Although the physician must personally prepare the narratives, HHAs can assist the physician in this process in
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several ways. For example, the HHAs can ensure that the
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Takeaway Points

Krunal Shah, a 2013 summer associate in Jones Day’s Atlanta
Office, assisted in the preparation of this Commentary.

Although the new face-to-face encounter rule has compliance and reimbursement implications for HHAs, the strategies described above can help ensure that the complex
requirements do not negatively affect the HHAs’ overall
compliance with Medicare regulations or their reimbursement flow. Knowing the face-to-face encounter rule and its
nuances, as well as developing strategies to respond to its
requirements, are important for all HHAs, especially now that
the OIG has expressed its intention to review HHAs over the
next year.
This article, published in the October 2013 issue of Compliance Today, appears here with permission from the
Health Care Compliance Association. Contact HCCA at
+1.888.580.8373 with reprint requests.

Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for general
information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent of the
Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our “Contact Us” form, which
can be found on our web site at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it does not constitute,
an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily reflect those of the Firm.

