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This article discusses the use of Confi-
dentiality Agreements in connection with
the exchange of confidential information
as a first step in a possible corporate com-
bination and addresses the negotiation of
such an Agreement from the perspective of
the target company’s legal counsel.!

In negotiating a transaction for a change
of control, or in which a significant minor-
ity investment will be made by a third par-
ty, the target company (the “Company”)
may face conflicting objectives. Once the
Company has decided to entertain offers to
acquire or invest in the Company, it will
be requested to provide potential acquirors
or investors (“Bidders”) and their represen-
tatives with sufficient information regard-
ing the Company to enable the Bidders to
mabke their best offers. However, the release
of confidential information to Bidders,
many of whom may be direct competitors
of the Company, poses obvious dangers to
the Company. The Company will seek to
minimize these business risks. The Com-
pany must also recognize the danger that,
after having had the cooperation of the
Company in receiving confidential infor-
mation, the Bidder may be tempted to end-

run the Board of Directors of the Company
in the negotiating process by either mak-
ing a public unsolicited proposal (in an at-
tempt to cause stockholders to pressure the
Board) or making an unsolicited tender of-
fer directly to the stockholders. The Bidder
might thereby attempt to consummate the
transaction on terms that would be unob-
tainable through direct negotiations with
the Company’s Board.

The “Confidentiality Agreement” is a
contractual device used to reconcile these
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From the EDITOR

No Shutdown for M&A
Antitrust Cases

The Department of Justice’s pending lawsuit
seeking to prevent the merger of American Air-
lines and U.S. Airways (which was still under-
way at presstime despite the ongoing federal
government shutdown) remains one of the most-
watched events in the M&A world, but the fed-
eral antitrust agencies are also busy this fall with
a few other cases that also merit observation.

For instance, take the ongoing DOJ challenge
to the merger of Bazaarvoice and Power Reviews
(the M&'A Lawyer examined the case in Febru-
ary, in an article by Jones Day’s Kathryn Fenton
and Elizabeth O’Neill: “It’s Not Over Until It’s
Over: US. DOJ Challenge to Consummated,
Non-Reportable Transaction Highlights Danger
of Bad Documents™). The trial began in federal
district court in San Francisco in late September.
As with the American/US Airways case, the DO]J’s
complaint quotes from documents obtained from
the parties. As Fenton and O’Neill noted at the
time, the government is using the quotes to bol-
ster allegations that the purpose of the acquisition
was to eliminate Bazaarvoice’s sole competitor.
The defendants argue that the documents are ir-
relevant because the level of competition has not
diminished since the deal closed.

The government shutdown also, as of press-
time, had not delayed the FTC’s case against Ar-
dagh Group and Saint-Gobain Containers was set
to be heard in federal district court later in Oc-
tober. Here the FTC is challenging the proposed
merger of two glass bottle manufacturers, alleg-
ing that the deal will greatly reduce competition

in that sector, as the merged firm and its rival Ow-
ens-Illinois would now control more than 75% of
the U.S. market for glass containers “for beer and
spirits.” Ireland’s Ardagh said it would address
the FTC’s concerns by divesting itself of four of
its U.S. glass manufacturing plants, but a judge
in late September ruled that Ardagh cannot in-
troduce at trial any evidence relating to this pro-
posal, which she said had been offered too late.

There’s also the FTC’s challenge to the pro-
posed merger of St. Luke’s Health System and
Saltzer Medical Group, which is being tried in the
federal district court in Idaho. The FTC is looking
to follow up on two recent victorious challenges
to hospital mergers this year. Here, the FTC al-
leges that the merger will give St. Luke’s an 80%
share of primary care physicians in its location of
Nampa, ID. As Davis Polk & Wardwell attorneys
wrote, in an brief examination of the case, “the
defendants argue that the relevant geographic
market is larger than Nampa and that the merged
firm intends to invest $200 million in a new elec-
tronic medical records system. The FTC’s record
in challenging hospital mergers has been decid-
edly mixed over the past decade or so, although it
has prevailed in its two most recent challenges.”

As lawyers noted, these are just the cases cur-
rently going to trial: the FTC and the DO]J could
unveil further challenges of prospective mergers
in the waning months of 2013.

CHRIS O'LEARY
MANAGING EDITOR
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objectives by permitting the Company to provide
confidential information to a Bidder while pro-
tecting it from the risks of misuse of such infor-
mation by the Bidder. The Confidentiality Agree-
ment typically contains confidentiality provisions
to protect the Company against the business risks
of disclosure or misuse of information by com-
petitors, as well as provisions that govern a Bid-
der’s conduct to ensure a competitive sale process.
The Confidentiality Agreement may also contain
(in the public company context) standstill provi-
sions to protect the Company against unsolicited
takeover attempts by Bidders and provide for an
orderly marketing process.

A Word of Caution

This article describes various approaches to
the negotiation of a hypothetical Confidentiality
Agreement by the Company. Although Confiden-
tiality Agreements have become relatively stan-
dardized, there are still variations between forms.
In addition, there are always a multitude of spe-
cific facts and circumstances that makes each ne-
gotiation unique. Therefore, any of the arguments
described herein may be made either more or less
relevant by the circumstances of the particular ne-
gotiation and the relative significance attached to
individual bargaining points by the specific par-
ties. There are also an infinite number of other
points that may be appropriate to any particular
negotiation.

General Practice Pointers

The process of negotiating the terms of a Con-
fidentiality Agreement on behalf of the Company
can be complex, particularly when, as is common,
negotiations with a multiple interested Bidders are
occurring simultaneously. In this regard, it is very
helpful to establish ground rules at the outset, and
to make sure that the Company and its financial
advisors are aware of and in agreement with these
ground rules.

A first rule of thumb is that the negotiations
should be conducted by a small number of people
(one individual, if possible) in order to ensure
uniformity in the extent and types of concessions
granted to Bidders. The initial form of agreement,
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which is disseminated by the financial advisors
to potential Bidders, is typically prepared by the
Company’s outside counsel, who conducts the
negotiations of the agreement with the Bidders.
Generally, the Company must approve all sub-
stantive variations on the form of agreement.

A frequent question is the extent to which the
Company is required to grant a particular con-
cession to all Bidders once it has been granted to
one Bidder. Generally, unless a Bidder has negoti-
ated “most-favored nation” status (see “Most Fa-
vored Nation Status” below)—something that a
Company will strongly resist—the Company has
no obligation to go back to Bidders who have al-
ready signed agreements and offer to amend their
terms.

On the other hand, the Company may have
trouble justifying its refusal to grant a concession
to future Bidders who demand it, once the Com-
pany has agreed to the concession for another
Bidder. Generally, if the Company can justify such
discrimination on the grounds of special facts or
circumstances that made the concession more
appropriate for one Bidder than the others, then
the Company should be entitled to discriminate.
Also, as a negotiating tactic, Company’s counsel
may resist making the concession until a Bidder
indicates (credibly) that without it Bidder will not
sign the agreement. However, if the negotiations
do reach that point, the Board must be able to
justify to shareholders a negotiating position that
excluded a potential Bidder when the Board was
willing to make the same concession to another
Bidder. If the Company ultimately enters into
an acquisition agreement, then the Board’s ac-
tions may be scrutinized by a court to determine
whether the Board acted in good faith to maxi-
mize shareholder value in the sale of the Com-
pany. This has been interpreted to include an ob-
ligation that the board maintain a “level playing
field” when entertaining bids from more than one
Bidder. Although some departures from the con-
cept of “level playing field” may be supportable
by the Board (e.g., withholding pricing informa-
tion from a competitor due to anti-trust concerns)

such departures should be avoided whenever pos-
sible.?
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Limited Purpose

The Confidentiality Agreement should specify
its limited purpose: that is, to assist the Bidder
and its “Representatives” (as defined below) in
connection with the evaluation of a “possible
negotiated transaction” (or “acquisition,” if the
form of transaction is limited to that) with the
Company. The transaction is often described as a
“possible” transaction in order to avoid implying
that there is an agreement in principle for such
a transaction created by reason of the Confiden-
tiality Agreement itself or that the Company is
committed to engaging in any transaction. The
transaction is also often described as a “negotiat-
ed” transaction in order to reinforce the concepts
that (i) it would be a breach of the Confidentiality
Agreement if, after receipt of confidential infor-
mation, a Bidder made a hostile bid and (ii) the
Company’s purpose in entering into the Agree-
ment, is to facilitate a process which it controls.

The Confidentiality Agreement often specifies
that the confidential material furnished to the Bid-
der will not be used in any way that is detrimental
to the Company. The Bidder may object that this
language is overly broad, since the Bidder should
be entitled to use negative confidential informa-
tion it receives to reduce its bid, seek additional
legal protections or withdraw from the process,
all of which may be “detrimental” to the Com-
pany. One way for the Company to address this
issue is to provide an express and limited excep-
tion that would allow the Bidder to use confiden-
tial information for these types of “detrimental”
purposes, but not others.

The Delaware Court of Chancery’s recent de-
cision in Martin Marietta Materials, Inc. v. Vul-
can Materials Co.> demonstrates that a failure to
clearly define the permitted use of confidential
information could create an implied standstill, ef-
fectively prohibiting the Bidder from pursuing a
hostile deal while the Confidentiality Agreement
is in effect. The Court determined that Martin
Marietta, the bidder, breached its confidential-
ity agreement with Vulcan, the target company
when it initiated a hostile bid for Vulcan using
confidential information. The agreement permit-
ted Martin Marietta to use confidential informa-
tion “solely for the purpose of evaluating the
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Transaction,” which was defined as “a possible
business combination transaction” between the
parties. The Court ruled that the language of the
confidentiality agreement was not clear, and that,
based on extrinsic evidence, the parties intended
the confidential information to be used solely for
a consensual transaction. To remedy the breach,
Martin Marietta was enjoined from taking any
actions to advance its hostile takeover for a period
of four months.

Representatives

In the process of negotiating a possible trans-
action with the Company, the Bidder and its fi-
nancial and legal advisors need access to various
types of information. The Confidentiality Agree-
ment typically imposes confidentiality obligations
on the Bidder and on its directors, officers, em-
ployees, agents and advisors (including attorneys,
accountants, consultants, bankers and financial
advisors, collectively referred to as “Represen-
tatives”) who have a “need to know” and are
provided with such information. In addition, cer-
tain Bidders may wish to share the confidential
information with their potential sources of debt
or equity financing (or potential acquirors of a
portion of the Company’s business from the Bid-
der in connection with or after the completion of
an acquisition by a Bidder), and therefore include
such financing sources (or potential acquirors of a
portion of the Company’s business from the Bid-
der) in the definition of “Representatives.” The
definition of “Representatives” may also be ex-
panded to include the Representatives of a Bid-
der’s affiliates and potential financial sources (and
potential acquirors).

The Company will ask that the Bidder agree
that it will be liable for any breach of the Con-
fidentiality Agreement by any of its Representa-
tives. However, Bidders may desire to avoid the
applicability of certain provisions of the Con-
fidentiality Agreement (such as non-solicit and
standstill provisions) to Representatives that are
its third party advisors (such as investment banks,
attorneys and accountants) and financing sources.

If there is a possibility that any Representative
(such as an investment banker) may also or al-
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ternatively act as a principal in the transaction,
or if the Bidder will not take responsibility for
any breach of the Agreement by its Representa-
tives, the Company may seek separate execution
of Confidentiality Agreements by the Represen-
tatives (or make it an obligation of the Bidder
that such Representatives agree in writing to be
bound by the Confidentiality Agreement on the
same terms as the Bidder (with the Company
as an express third-party beneficiary) before the
Bidder provides confidential information to such
Representatives).

Protecting Confidential Information

Types of Information

The types of information in which a Bidder
will be interested may include financial, techni-
cal, and “human resource” information. Each
type of information has differing characteristics
and the relative importance of each type of in-
formation to the Company and Bidder will shape
the context of the negotiations. For example, fi-
nancial information such as projections typically
has a short “shelf life” of usefulness. On the other
hand, technical information, such as manufactur-
ing techniques, may have an indefinite shelf life
and may be easily exploitable by competitors.

Financial Information

The Bidder and its Representatives generally
need confidential financial information regarding
the Company, including both historical financial
information (particularly for non-public compa-
nies) and financial projections. In addition, the
Bidder may want detailed business information,
including pricing information and information on
individual units (e.g. stores, factories or divisions)
of the Company. The Company and its advisors
must be sensitive to anti-trust concerns if it in-
tends to provide pricing and market information
to any competitors of the Company.

While U.S. and international antitrust laws rec-
ognize that companies contemplating a transac-
tion have a legitimate need to exchange informa-
tion, the exchange of “competitively sensitive”
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information among parties that are competitors
raises antitrust sensitivities (and potentially con-
cerns) under such laws. What constitutes com-
petitively sensitive information will vary from
case to case, but customer pricing and bidding
information are often among the most sensitive
materials. Accordingly, in transactions involving
competitors, pre-merger information exchanges
should be conducted subject to appropriate anti-
trust guidelines. The parties should consult with
antitrust counsel before exchanging any confiden-
tial business information, and antitrust counsel
should review potentially competitively sensitive
materials before the parties exchange them. Upon
advice of counsel, some materials may need to be
withheld, redacted, and/or distributed to only a
limited group of individuals (e.g., “clean team™).
Failure to comply with the antitrust obligations
concerning due diligence activities could result
in the imposition of significant penalties and po-
tential delay in obtaining antitrust approvals of a
transaction.

Technical Information

In the category of technical information, issues
may arise with regard to the scope of detailed
information to be provided to Bidders that are
competitors of the Company. A competitor may
request that confidential technical information be
excluded from the information being provided,
and may seek to have access only to information
deemed “non-confidential” in order to avoid any
possible future claim of misuse of the Company’s
proprietary information. While theoretically this
solves the problem of giving a competitor ac-
cess to sensitive information, in reality it is dif-
ficult to implement, particularly if the Bidder is
permitted to conduct interviews with Company
employees. It is therefore preferable from the
Company’s point of view to bind the competitor
under a more restrictive Confidentiality Agree-
ment (which could limit the competitor’s abil-
ity to actually receive sensitive information, but
instead require that such information be shares
only with an outside third party). Similarly, the
Bidder will sometimes request that the Company
identify, by marking as “confidential,” the writ-
ten documents it seeks to protect. The Bidder may
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also request that oral discussions be reduced to
writing in order to be protectable. This obviously
shifts the burden to the Company. The Company
may point out in response that these provisions
would inhibit full and frank discussions between
Bidder and the Company’s employees. For exam-
ple, the Company would need to have witnesses
(and possibly recordings) for each interview with
its employees in order to monitor and transcribe
the information given to Bidder.

The Company may be prohibited from disclos-
ing confidential technical information by restric-
tions under existing contractual relationships
of the Company (such as classified government
contracts or contracts governing joint research
and development ventures or other collabora-
tive efforts). The Company’s investment advisors
should be sensitive to the existence of any such
restrictions in preparing “selling books” or other
documents containing Company information.

Access to Employees

The Bidder may seek access to the Company’s
“human resources” through interviews with
management and other key personnel. Although
the Confidentiality Agreement may attempt to
limit the information which may be given to the
Bidder, employees of the Company may respond
to the Bidder’s questions and unintentionally dis-
close restricted information. It is therefore good
practice to require that all contacts be made
through one source (usually, the Company’s in-
vestment banker) in order to ensure that only
certain employees are interviewed and that those
employees are properly briefed, if necessary. This
approach also limits operational disruptions dur-
ing the acquisition process.

Additionally, the Company may have concerns
about “raiding” by the Bidder of its important
employees, particularly at a time when the em-
ployees are likely to be concerned about corpo-
rate stability. To address this concern, the Con-
fidentiality Agreement typically will contain a
provision prohibiting the Bidder from soliciting
or employing the Company’s key employees.
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Definition of Confidential Information
and Exceptions

The materials furnished to the Bidder should be
defined in a manner appropriate to the nature of
the Company’s business, as well as to the type of
transaction being contemplated. The “Evaluation
Material” or “Confidential Information” may be
broadly defined as any information, written or
oral, provided by the Company to the Bidder, or
may be defined in greater detail. The definition
should also be broad enough to cover summaries
and abstracts of the information prepared by Bid-
der and its Representatives.

Note that the definition of confidential infor-
mation is typically a subtractive process, i.e., all
information is defined as “Evaluation Material”
and then specific exceptions are added to exclude
information which is not, in fact, proprietary to
the Company.

Required Disclosures of Confidential
Information

The Confidentiality Agreement will not protect
the Company from disclosures which are man-
dated by legal proceedings. Therefore, it is usual
for the Confidentiality Agreement to provide that
in the event the Bidder and/or its Representa-
tives must disclose confidential information of
the Company, prior notice must be given to the
Company so that it can, if appropriate, attempt
to protect itself from such disclosure. Further, the
Bidder should be asked to agree that it will pro-
vide only the minimum amount of information
necessary to satisfy the legal mandate (preferably,
as determined by its legal counsel in a written
opinion).

Record Keeping

The Confidentiality Agreement will typically
include a provision requiring the Bidder and its
Representatives to return all materials upon the
Company’s request, and to return the materials
immediately if the Bidder decides not to proceed
with a transaction with the Company. In lieu of
returning the materials, the Bidder may be per-
mitted to destroy such materials if the Bidder
furnishes an officer’s certificate or other written
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confirmation of such destruction. Bidders will
also be required to destroy all electronic copies of
confidential information. A Bidder may attempt
to limit its obligation to return or destroy con-
fidential information to circumstances where it
received instruction from the Company to do so.
In such a case, the Company (or its investment
bank) should send written notices to each Bidder
instructing them to return or destroy confidential
information at the appropriate time in the sale
process (and requesting that each Bidder confirm
that it has done so).

A Bidder will frequently want to keep copies
of the materials for its and its Representatives’
record keeping and internal compliance purpos-
es. In addition, a Bidder may seek an exception
to the obligation to destroy electronic copies of
confidential information for information that is
contained in automated back-up tapes or other
media. In such cases, the Company may seek to
provide for proper controls to be established (e.g.,
by requiring that such copies shall be maintained
in the Bidder’s legal department for compliance
purposes only, or, in the case of electronic back-
ups, not be readily accessible by the Bidder’s
employees) and that any retained information
remains subject to the confidentiality obligations
for as long as such information is retained.

Disclosure of Negotiations

The Confidentiality Agreement may prohibit,
absent the prior written consent of the Company,
disclosure by the Bidder of the fact that the con-
fidential information has been provided or made
available, or that discussions or negotiations are
taking place concerning a possible transaction.
This provision protects the Company’s employ-
ees, customers, competitors or other potential
Bidders from having knowledge of the transac-
tion, which could cause a potential disruption to
the business of the Company and the deal pro-
cess. In addition, if the Company is public, such a
disclosure by a Bidder could trigger a request by
the exchange upon which the Company’s securi-
ties trade to make disclosure regarding the pro-
cess being conducted by the Company. The Bid-
der may seek a reciprocal provision prohibiting
disclosure of negotiations by the Company.
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Absent a Company or its insiders selling, or trad-
ing in, the Company’s securities and absent a ten-
der offer for the Company securities, the existence
of active merger negotiations will generally not
trigger a public disclosure obligation on the part of
the Company.* That said, the securities exchange
upon which the Company’s securities are trading
may require to the Company to issue a press re-
lease responding to marketplace rumors. In draft-
ing an agreement that will provide the Company
with the ability to control the flow of information
to the market, the Company must be sensitive to
its and the Bidder’s disclosure obligations under
securities laws and exchange rules.

The Confidentiality Agreement often refers to
the fact that confidential information has been
provided or made available, or that discussions
or negotiations are taking place concerning a pos-
sible transaction as “Transaction Information”
and subjects such information to disclosure re-
strictions.

Discussions Among Bidders

The Company will also seek to control the Bid-
der’s ability to discuss the possible transaction
with other potential Bidders. Absent this prohi-
bition, a Bidder could reach a secret agreement
with another potential Bidder to submit a joint
bid. Alternatively, a Bidder may reach an agree-
ment with a third party (who otherwise might
itself have been a Bidder) to sell certain assets of
the Company after its acquisition by Bidder. Such
scenarios could result in the Company’s achieve-
ment of less than the best possible price, since the
Company has lost much of the benefits of com-
petitive bidding.

The likelihood of consummation of a transac-
tion may be affected by the identities of the par-
ties, as particular parties may raise anti-trust is-
sues, financing concerns, and other factors that
the Company is entitled to (or even obligated to)
consider in evaluating a proposal for a transac-
tion. Likewise, the Company needs to know with
whom it is dealing in order to decide what infor-
mation is appropriate to deliver. The Company
may also insist that the Bidder inform the Com-
pany if it is approached by another potential Bid-
der inquiring about the Company.
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Accuracy of Confidential Information

Both the Company and its Representatives are
likely to insist upon a disclaimer as to any repre-
sentation or warranty of the “accuracy or com-
pleteness” of the confidential information being
provided, and limiting any representations and
warranties to those made in a final definitive
agreement regarding a transaction, when and if
such an agreement is entered into. The Delaware
Supreme Court’s decision in RAA Management,
LLC v. Savage Sports Holdings, Inc.,’ highlights
the importance of such language in the context
of a broken deal where no definitive agreement
is ever executed. Relying on the non-reliance dis-
claimer in the confidentiality agreement executed
by the parties, the Court affirmed the dismissal of
the plaintiff/bidder’s complaint that the defendant/
seller committed fraud by misrepresenting and
concealing certain liabilities. The Court explained
that the purpose of a confidentiality agreement is
to facilitate precontractual negotiations and that
non-reliance disclaimers are intended to limit or
eliminate liability for misrepresentations during
the due diligence process.

Standstill Provisions

Background

In the case of a public company (or, although
unusual, potentially in the case of a private com-
pany that has a broad shareholder base), the Con-
fidentiality Agreement typically contains “stand-
still” provisions setting forth the terms under
which the Bidder may acquire, vote or dispose
of stock of the Company. A standstill facilitates
the Company’s control of the deal process. Most
importantly, the standstill can prevent the Bidder
from making a hostile takeover attempt after the
parties fail to complete a negotiated deal when
the Bidder has had access to the Company’s con-
fidential information. The variety and combina-
tion of standstill provisions are infinite, depend-
ing upon the special circumstances of the parties
and their relative bargaining strengths.
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Stock Acquisitions and Dispositions

The starting point of negotiations from the
point of view of the Company is usually to seek to
prohibit all acquisitions of the Company’s securi-
ties by the Bidder. Sometimes the Bidder may re-
quest a “basket” that would permit the Bidder to
acquire up to a specified percentage of the Com-
pany’s stock. The appropriateness of this request
depends upon the facts of each case.

For example, a Bidder with separate trading
and investment functions may request that other
divisions of the Bidder be able to continue trading
in Company stock without violating the standstill.
For instance, a broker-dealer, mutual fund, pen-
sion fund, or other Bidder with ongoing market
trading activities may have a separate investment
division separated by a so-called “Ethical Wall”
to prevent leaks of confidential information. Such
“Ethical Wall” exceptions are not unusual, pro-
vided the Company can be assured that the Bid-
der has an effective means to police and enforce
the “Ethical Wall.”

In any event, the Company will not want the
Bidder to acquire more than 5% of the Compa-
ny’s stock, since that would normally trigger the
filing of a Schedule 13D with the Securities and
Exchange Commission, which in turn would re-
quire disclosure of the Bidder’s plans and purpos-
es with respect to the Company and the Bidder’s
contracts with respect to the Company’s shares
(including the Confidentiality Agreement). This
disclosure may put the Company “in play,” i.e.,
create public anticipation of a pending transac-
tion and cause a run-up in the Company’s stock.

Note that the Bidder will, in any event, need
to be sensitive to the requirements of federal se-
curities laws restricting trading while in the pos-
session of material inside information. Broker-
dealers use “restricted lists” in order to avoid
having trading personnel soliciting orders while
investment banking personnel are in possession
of inside information. If the Bidder already owns
a substantial block of the Company’s securities,
the Company may wish to restrict the disposition
of that block since dispositions to a party not cov-
ered by a standstill agreement with the Company
could destabilize the process through which the
Company is soliciting bids.
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Proxy Solicitations

The Company will typically also seek to pre-
vent Bidders from attempting to acquire control
of the Company through a proxy contest. Since
the law concerning proxy solicitation is extremely
fact specific, the Confidentiality Agreement may
attempt to approach the subject in several ways:
(i) by prohibiting “solicitations” of “proxies”; (ii)
by prohibiting participation in a “group” or ; (iii)
by prohibiting other action seeking to control or
influence the management of the Company.

Timing of Proposals

The Company will typically seek to restrict the
ability of the Bidder to make proposals concern-
ing the types of transactions discussed above, as
well as concerning transactions that by their na-
ture could only be effected with the cooperation
of the Company, such as mergers, recapitalizations
and asset sales. Although the Bidder may question
what interests of the Company are advanced by
prohibiting the making of proposals without the
Company’s consent, this is, in fact, one of the most
critical aspects of a standstill in the context of an
auction process for a public company. A variety of
factors could force the Company to make a public
disclosure of any proposal it receives concerning
a change-in-control transaction (e.g., (i) previous
disclosures of the Company may become mislead-
ing without such disclosure if the Company has not
followed a strict “no comment” policy in the past
or (ii) the Company may feel obligated to make
an announcement if there is a sudden increase in
market activity based on rumors).

Moreover, control over proposals gives the
Company control over the auction process itself.
The Company, through its financial advisors,
will often circulate bidding guidelines governing
the substance, timing and manner of submission
of proposals. These guidelines enable the Com-
pany to maximize the competition among Bid-
ders and thereby, hopefully, maximize the value
of the bids. For example, setting a fixed deadline
for bids may help neutralize any timing advan-
tage enjoyed by one Bidder over another. These
guidelines also can help ensure that the Company
receives sufficient information with the bids to al-
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low for their evaluation. The bidding guidelines
can then provide that only bids which are submit-
ted in accordance with the guidelines are deemed
to be approved for purposes of compliance with
the Confidentiality Agreement.®

Restrictions on Requests for Waivers

The restrictions on proposals are most effective
when coupled with a provision in which the Bid-
der agrees not to request any waivers or amend-
ments of the standstill. These “don’t ask, don’t
waive” provisions are intended to prevent a Bid-
der from getting around the purpose of the stand-
still by requesting the ability to “make a com-
pelling offer.” A waiver request framed in those
terms may put a board in a position where it feels
compelled to grant the waiver in order to satisfy
its fiduciary duties regarding maximization of
shareholder value. Two recent bench rulings from
the Delaware Court of Chancery confirm that
care should be taken when employing “don’t ask,
don’t waive” provisions and the importance that
the board of directors be fully informed regarding
the power of a “don’t ask, don’t waive” provi-
sion and the potential consequences of its use. In
a November 2012 ruling on a motion to enjoin
the acquisition of Complete Genomics, Inc. by
BGI-Shenzhen, the Court ruled that the standstill
agreement executed between the bidder and the
target impermissibly limited the target board’s
statutory and fiduciary obligations.” Two weeks
later, the Court clarified that “don’t ask, don’t
waive” provisions are not per se illegal in Dela-
ware and, accordingly, may continue to be used
under the right circumstances and with the right
process checks.® If these provisions are included in
the Confidentiality Agreement, the target board
should revisit the appropriateness of maintaining
them (and the desirability of waiving them) dur-
ing the various stages of the sale process.

Including an exception to the standstill that
allows a Bidder to make a confidential proposal
to the Company’s Board once a change of con-
trol transaction has been publicly announced by
the Company should address the concerns of the
court with respect to “don’t ask, don’t waive”
provisions.
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Most-Favored Nation Clauses

A Bidder may sometimes request “most fa-
vored nation” status, that is, the right to get any
preferential concessions granted to any other
Bidder, with respect to, in particular, standstill
provisions. The Company, on the other hand,
can assert its need to respond flexibly to Bidders
depending upon their individual circumstances.
For example, if a Bidder already has commenced
a tender offer for the Company, or the Bidder al-
ready has a significant block of the Company’s
securities, the Bidder may argue that it is entitled
to special considerations in the negotiation of the
standstill provisions. Additionally, if the Com-
pany agrees with one Bidder to a Confidential-
ity Agreement that contains an exception to the
standstill for that Bidder’s existing tender offer,
the Company arguably should not have to agree
to waive its standstill with another Bidder merely
because that other Bidder had obtained a most
favored nation clause. For this reason, the Com-
pany will typically strongly resist all requests for
most-favored nation status.

Miscellaneous Other Provisions

Acknowledgment of Prohibition

Against Insider Trading

The Company may ask the Bidder to acknowl-
edge its responsibilities in connection with federal
and state securities laws prohibiting insider trad-
ing.

Note that the federal securities laws are not a
substitute for a standstill provision in the Confi-
dentiality Agreement. Under the federal securities
laws, a Bidder could purchase or sell securities of
the Company so long as the Bidder disclosed the
material non-public information in its possession
as part of the transaction. Also, not all confiden-
tial information that is obtained by Bidder will
be material to the public. For example, Company
projections may well be considered material to
the public and, indeed, it is increasingly com-
mon for Bidder, if its bid is accepted, to include
a summary of the projections in its disclosure to
the Company’s shareholders. On the other hand,
technical information, or financial information
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about individual units of the Company, may or
may not be considered material (see “Disclosure
of Negotiations” above).

No Definitive Agreement/Freedom

to Change Process

Bidders are often requested to acknowledge
that no obligations are incurred in connection
with the possible transaction with the Company
unless and until the parties sign a final definitive
agreement and to waive, in advance, any claims in
connection with such transaction until a definitive
agreement is executed. In addition, the Company
may seek from the outset to put Bidders on notice
that any procedures established by the Company
for submission of proposals for consideration
by the Company may be terminated or changed
without notice.

Data Site Provision

The Confidentiality Agreement may also pro-
vide that the terms of the Agreement supersede
any of the boilerplate language that is custom-
arily included in offering memoranda and when
logging on to an electronic data room. This pro-
vision may also specify how the Bidder and its
Representatives may access the data room, i.e.,
only during the normal course of business and
only while complying with the terms of such data
site. Additionally, the Company may insist that
the Bidder maintain a list of those persons with
access to the data site in order to monitor who
may have access to the Company’s confidential
information.

Enforcement of the
Confidentiality Agreement

Equitable Relief/Specific Performance
The amount of monetary damages resulting
from the public disclosure or use by a competi-
tor of confidential information may be extremely
difficult to ascertain. Further, monetary damages
to the Company resulting from the violation of
standstill provisions would be expected to be inad-
equate since these provisions are intended to pre-
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vent transactions that may be difficult to reverse
once consummated. Accordingly, Confidentiality
Agreements typically contain a paragraph stating
that the parties agree that equitable relief (includ-
ing specific performance) is an appropriate remedy
for breach of the Agreement by the Bidder. On the
other hand, specific performance is always at the
discretion of the court. The principal effect of this
clause, if any, is therefore to attempt to estop Bid-
der from arguing to the court that specific perfor-
mance is inappropriate. Note that Bidders some-
times object on the ground that the matter should
be left to the equitable discretion of the courts.

Jurisdiction

The Company may wish to designate a particu-
lar jurisdiction for convenience in the event of any
actions or other proceedings arising out of the
Agreement. This may be particularly important
when dealing with foreign Bidders. The Company
may also seek to provide for indemnification in the
event of any litigation regarding or arising from
the Agreement. In addition, the Company may
seek to clarify that a broad variety of persons (e.g.,
directors, officers, stockholders and, especially, the
Company’s financial advisors) may have interests
in the enforcement of the Confidentiality Agree-
ment (particularly the exculpation clauses), and
therefore the Company may seek to make such
persons explicit third party beneficiaries.

Survival of the
Confidentiality Agreement

There are a variety of approaches to the issue
of whether the Confidentiality Agreement should
set forth a specific term of its duration, should be
silent as to its term, or should specify that some
provisions survive negotiations while others do
not. As discussed above, the standstill and non-
solicitation provisions will typically specify a term
for which the Bidder will be subject to restric-
tions. Other provisions, such as the obligation to
keep records of confidential information, may be
perpetual or may expire after a stated number of
years or upon a stated event.

The Company may be able to make a persua-
sive argument that certain proprietary informa-
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tion, e.g., “know-how” or “trade secrets,” has an
indefinite life and remains proprietary until it is
disclosed. So long as the information is propri-
etary, the Company may argue that Bidder should
be prevented from disclosing or misusing it. Al-
ternatively stated, it does not make sense to pick
an arbitrary period of time after which the Bid-
der is permitted to disclose the Company’s pro-
prietary information if, in fact, the information is
still proprietary and valuable to the Company at
that time. However, the Bidder may counter that
such proprietary information is subject to rapid
supercessions particularly in a “high-tech” indus-
try. In such a case, Bidders may request that the
Company notify them before providing such pro-
prietary information, and that such proprietary
information be labeled as such.

In attempting to limit the duration of the entire
Agreement, the Bidder may argue that the Agree-
ment should expire if the Company enters into an
Agreement for a transaction with another Bidder
or with itself. The Company can point out in re-
sponse that if a transaction is consummated with
another Bidder, that Bidder (i.e., the Company’s
new owner) will want other Bidders to be prohib-
ited from misuse of the Company’s confidential
information. If the transaction is with the Bidder
who is seeking a limited duration of the Confi-
dentiality Agreement, the Company can point out
that the definitive agreement between the Com-
pany and that Bidder can supersede restrictions
in the Confidentiality Agreement, to the extent
appropriate.

Negotiations in the Context
of Hostile Offers

The process of negotiating Confidentiality
Agreements in the context of an auction for a
public company is complicated when there is an
existing hostile tender offer by a Bidder who is
not participating in the auction. The Bidder will
typically litigate against the Company’s rejection
of its offer. In addition, the Company’s stockhold-
ers often bring derivative suits against the Com-
pany’s board of directors challenging its actions.
Both the hostile Bidder and the shareholders may
argue in court that the board has a duty to make
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available to the Bidder the same information
that is made available to the other auction par-
ticipants, in order to enable the hostile Bidder to
present its best price.’ Both the hostile Bidder and
the shareholders may also argue that it is inap-
propriate for the Company to impose restrictions
on the hostile Bidder that are more onerous than
those imposed upon other auction participants.
In this context, the Company must remember
that any concession it makes when negotiating
a Confidentiality Agreement with a friendly Bid-
der may ultimately be required to be made in the
Confidentiality Agreement with the hostile Bid-
der. The hostile Bidder therefore effectively may
have most favored nations status.

Moreover, both the hostile Bidder and share-
holders may argue that the Company should im-
pose extremely limited, if any, standstill restric-
tions on the Bidder as a condition of receiving the
information. The hostile Bidder can differentiate
itself from the others in that it has already ex-
pended considerable time and money in putting
an offer on the table for the shareholders to ac-
cept. The Company may have difficulty arguing
that the Bidder should be forced to withdraw that
offer in order to see if it can better it.

NOTES

1. For a discussion of other possible uses of
Confidentiality Agreements, see Fleischer
and Sussman, Takeover Defense: Mergers and
Acquisitions, Ch. VIIL.D. (Wolters Kluwer) (2012)
(hereinafter cited as Takeover Defense).

2. Takeover Defense, Ch. 14.

3. C.A. No. 7102-CS (Del. Ch. 2012).

4 See Levie v. Sears Roebuck & Co., 676 F. Supp.
2d 680 (2009).

5. Del., No. 577, 2011 (2012).

6. For sample bidding guidelines, see Takeover
Defense, Exhibits 82, 82A, 82 B, 82C and 82D.

7. In re Complete Genomics, Inc. Shareholder
Litigation, C.A. No. 7888-VCL (Del. Ch. Nov. 9,
2012).

8. In re: Ancestry.com Inc. Shareholder Litigation,
C.A. No. 7988-CS (Del. Ch. Dec. 17, 2012).

9. See generally Takeover Defense, Ch. 14 for a

discussion of the “level playing field doctrine”
when selling a company.
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How should parties to a transaction address
potential antitrust risk? The growing scrutiny
by U.S. antitrust regulators and by competition
authorities around the globe has, in recent years,
heightened parties’ concerns relating to antitrust
risk in M&A deals. As a result, parties have in-
creasingly had to focus on contractual means of
either mitigating antitrust risk or allocating it be-
tween the parties. M&A lawyers employ several
tools to accomplish these goals, such as divesti-
ture limits, which cap the total value of assets po-
tentially to be divested in order to pass antitrust
muster, drop dead dates, material adverse change
clauses, which authorize the parties (usually the
buyer) to terminate the agreement if something
occurs that materially affects the value of the
deal, or by offering to pay the antitrust and regu-
latory fees and expenses of the other party. This
Article focuses on two risk allocation mechanisms
antitrust-related efforts clauses and reverse termi-
nation fees (“RTF”). Antitrust efforts clauses are
currently more common than antitrust RTF pro-
visions, but both are used as a way to address the
uncertainty and risk associated with antitrust re-
view. Here, we examine some recent transactions
to analyze how these tools have been employed.
In the case of the best efforts clauses, we look to
recent court decisions interpreting “best efforts”
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provisions and examine whether these clauses
actually provide the buyer with the protection
it seeks. Although there is some uniformity in
how the courts tend to interpret this language,
the variation should be enough to provide some
pause to an M&A lawyer who believes that a par-
ticular efforts clause unequivocally captures the
will of his or her client. We also provide examples
of recent antitrust RTFs to provide a snapshot of
current market trends.

Efforts clauses can come in many forms: “best
efforts,” “reasonable best efforts,” “commercial-
ly reasonable efforts,” etc. These clauses require
one or both of the parties to undertake certain
levels of effort to accomplish some task the par-

» <«

ties deem important to the overall successful ex-
ecution of the agreement. These clauses can im-
plicate antitrust laws generally—by requiring that
the parties take efforts to bring about the closing
of the deal—or directly—by making reference to
specific antitrust hurdles that either or both of
the parties agree to try to overcome, or both.!
Unfortunately, there is little case law evaluating
efforts clauses relating specifically to antitrust,
and no recent court of which we are aware has
made specific reference to antitrust or interpreta-
tions specific to antitrust when reviewing efforts
clause languages. That said, certain trends emerge
in courts’ interpretations of the various efforts
clause language available to parties, which can be
helpful in allowing efforts clause to memorialize
the true intent of the parties.

Although the numbers involved in antitrust
RTFs differ from deal to deal, the language used
is less varied than that used in an effort clause. In
general terms, it is a payment made by the buyer
to the seller (thus, it is in “reverse”; a termina-
tion fee would normally go from the seller to the
buyer) if the transaction is not consummated be-
cause of the failure to obtain antitrust approval,
as defined by the parties.

Efforts Clauses

Since early 2011, there have been numerous
federal and Delaware court decisions interpreting
efforts clauses in contracts, but only a few of the
federal decisions examined these clauses in M&A
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agreements. However, courts often apply case law
interpreting efforts clauses in one type of agree-
ment to cases involving contracts of a different
nature—distinguishing efforts clauses based on
the language of the clause rather than the con-
text of the contract. Thus, recent cases interpret-
ing efforts clauses outside of the M&A context
can provide additional insight into how—and
whether—courts distinguish between “best ef-
forts,” “reasonable best efforts,” “reasonable
efforts,” and “commercially reasonable efforts”
clauses in M&A agreements. On the whole, re-
cent decisions appear to treat “best efforts” and
“reasonable efforts” clauses equivalently. The
case law on “commercially reasonable efforts”
in the past few years is much more limited, but
courts seem to view that term as either equivalent
to or perhaps slightly less stringent than “best ef-
forts” and “reasonable efforts.” Finally, a review
of cases since the start of 2011 has not revealed
any relevant decisions interpreting “reasonable
best efforts” clauses.

A Struggle to Define Efforts

Courts seem to struggle to affirmatively define
what characterizes a party’s “best efforts,” or
even their “reasonable efforts.” As a result, many
of the decisions regarding these clauses turn on
a court defining the efforts clauses in negative
terms: in other words, the court asks whether the
defendant failed to live up to the “best effort”
standard set forth in the agreement. While this
is undoubtedly helpful for resolving disputes, the
information it provides to drafters of such agree-
ments is somewhat limited. In the antitrust con-
text, parties concerned with how a court might
enforcing certain interpretations on efforts claus-
es might want to consider stating how far the par-
ties need to go in defending the merger to satisfy
the language of the agreement (e.g., up until a
second request is made, up to the point where the
competition agency requires a divestiture, etc.).
While a drafting party may derive some utility by
avoiding specifics, this benefit from ambiguity is
often outweighed by the cost of the uncertainty
it adds with relation to antitrust consequences—
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consequences which are more likely than most to
break up a deal entirely.

That seemed to have been the lesson of the
Fifth Circuit’s application of Texas contract law
in a recent case interpreting a clause requiring
that one party use its “best efforts” to “promote,
market, and sell” the products of the other.? The
plaintiff felt that the defendant failed to live up to
its obligations and sued for breach of contract.?
The court determined that “‘best efforts’ provi-
sions may be enforceable under Texas law if they
provide some kind of objective goal or guideline
against which performance is to be measured,”
and held the “best efforts” clause at issue to be
unenforceable since it did not provide a goal or
guideline.* The court largely avoided the lan-
guage itself, although it did quote a Texas case
which stated, somewhat obliquely, “Under some
circumstances, a party could use best efforts to
achieve a contractual goal and fall well short. Un-
der different circumstances, an effort well short of
one’s best may suffice to hit a target.”

In a Seventh Circuit case revolving largely
around an issue of Wisconsin contract law, the
court observed that “best efforts” clauses “usual-
ly require[] one party to make appropriate invest-
ments for another’s benefit.”¢ While it sounds os-
tensibly like a considerable effort (here almost to
the point of some fiduciary duty), the court’s ap-
plication was far less. The parties were obligated
to “use their best efforts to conclude the buy-sell
contract.”” But the court found that only good-
faith bargaining toward such a buy-sell contract
was required under Wisconsin law.* Even though
no buy-sell contract was ever signed, and even
though the contract required “best efforts,” the
court determined that the duty owed under the
clause had been met.

Weighing Clauses Against Each Other
Perhaps more helpful, then, for purposes of
understanding the duties owed under these ef-
fort clauses are decisions weighing one clause
construct against another. The courts recently
engaging in this exercise have, with considerable
uniformity, found that “best efforts” and “rea-
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sonable efforts” require the same effort of the
bound party.

A recent decision applying New York law to
a “reasonable efforts” provision noted that New
York courts use the terms “reasonable efforts”
and “best efforts” interchangeably.” Observing
that “reasonable efforts to supply a product are
not necessarily the same as actual success in sup-
plying a product,”!’ the court found that the alle-
gations were insufficient to support the plaintiff’s
claim that the defendant failed to use “reasonable
efforts” to supply fuel cells as required by the
distribution contract.!* This opinion echoed an-
other court’s interpretation of “best efforts” un-
der New York law'? (finding that “best efforts” is
equivalent to “reasonable efforts” and that both
impose a higher obligation than “good faith”;
stating that a party bound to give best efforts may
reasonably consider its own interests but that its
considerations become unreasonable when they
result in harm to the party owed the obligation).
In addition to these cases, other cases construing
Georgia and Illinois law also find “best efforts”
equivalent to “reasonable efforts.”!3

In another case in Texas involving a contract
for art, the court in Hoffman v. L & M Arts' con-
strued a contract requiring the buyer to “make
maximum effort to keep all aspects of [the] trans-
action confidential indefinitely.”"* The court first
cited Texas law to observe that “maximum ef-
fort” and other idiosyncratic language akin to
“doing all that one can” is interpreted as requir-
ing “best efforts.”!® Rejecting the two extremes
the parties proposed to construe the clause, the
court determined that “ “best efforts” . . . can
be determined by assessing whether the defendant
made every reasonable effort to reach the iden-
tified end, measured according to what an aver-
age, prudent, and comparable person would or
would not have done, under the same or similar
circumstances, to make every reasonable effort
when exercising due diligence and in the absence
of neglect.”"” The court further found that the ef-
forts clause here held “defendants to an objective
standard based on norms of reasonableness in the
industry.”'® Thus, the Hoffman court essentially
viewed the “best efforts” requirement as equiva-
lent to a “reasonable effort” requirement.
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While there appears to be uniformity in the
courts’ interpretation of “best efforts” and “rea-
sonable efforts,” at least relative to one anoth-
er, there is considerably less agreement on how
courts should apply “commercially reasonable ef-
forts” clauses. No recent court decision has found
that “commercially reasonable efforts” obligate a
party to do more than it would under a “best ef-
forts” or “reasonable efforts” clause, though one
has determined that they are all roughly equiva-
lent, each having “diligence as its essence,” but
“fall[ing] short of the standard required of a fidu-
ciary.”" The court in Kansas Penn Gaming did
not find it necessary to analyze the term in greater
depth, though, as it found that the defendant
had pursued “the only viable way of profitably
operating” and had therefore complied with the
“commercially reasonable efforts” provision.?

Other courts have determined that “commer-
cially reasonable efforts” need not rise to the
level of “best efforts” or “reasonable efforts.”
In MBIA Ins. Corp. v. Patriarch Partners VIII,
LLC' the court explained, finding that the de-
fendant’s efforts “were well within the bounds
of any rational characterization of the ‘commer-
cially reasonable standard,’” that “[a] contractual
requirement to act in a commercially reasonable
manner does not require a party to act against
its own business interests.”?* This same standard
was proposed by the court in Citri-Lite Co. v.
Cott Beverages, Inc.”, “|Clommercial practices
by themselves provide too narrow a definition [of
“commercially reasonable efforts”] and that the
performing party may consider its own economic
business interests in rendering performance”). It
further noted that “[w]ithin the beverage indus-
try, it is understood that a ‘best efforts’ clause im-
poses a higher standard . . . than a ‘commercially
reasonable efforts’ clause.”?*

Overall, while relevant case law on “commer-
cially reasonable efforts” clauses in recent years is
somewhat limited, the Kansas Penn, MBIA, and
Citri-Lite decisions suggests that courts could
view “commercially reasonable efforts” clauses
as requiring either equal or slightly less effort than
“reasonable efforts” and “best efforts” clauses.
However, as mentioned above, a party might con-
sider making its intent evident in the agreement if
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it wants a court to interpret the clause in a specific
way. This can be done by expressly defining what
the parties mean by “best efforts” or any other
formulation, and/or by including other antitrust
risk allocation provisions, like divestiture com-
mitments. Further, counsel should make sure that
the choice of law provision specifies governing
law suitable to the intent of the parties.

Reverse Termination Fee Provisions

In a typical deal with antitrust concerns, the
target company faces a number of costs associ-
ated with a lengthy antitrust investigation and
business uncertainty if the deal cannot pass anti-
trust muster. Increasingly, to mitigate these costs,
the seller will insist on an RTE The RTE if large
enough, can act to pressure the buyer to fight for
the deal until the end—indeed, the cost of the
RTF may prove more effective in inspiring buyer
efforts than some “best efforts” clauses could. At
very least, the RTF acts as compensation to the
seller for the damages endured during a failed
merger. Buyers often can use RTFs to coax an
otherwise-unwilling seller to the table in a risky
transaction. More interestingly, the buyer can
treat the RTF as an option, allowing the buyer to
walk away at a known price if any issues deemed
unacceptable to the buyer arise during the course
of the transaction.

There have been a number of M&A deals an-
nounced since the start of 2012 that feature a
reverse termination fee addressing antitrust risk.
The list included here is meant to be represen-
tative rather than exhaustive. These deals were
large, publicly reported, and located primarily
through a search of Form 8-K reports. The an-
titrust-related RTFs in these recent deals range
from approximately 2.4% to 10.4% of a deal’s
equity value, with an average of around 6.2%.
The outlier RTFs that occurred within the last five
years, where, as a percentage of the deal’s value,
the RTF was up to 31%, have been less prevalent
of late. Notably, in some of these recent agree-
ments, antitrust approval issues are the sole way
to trigger the RTF, while in other agreements, the
RTF can also be triggered by different regulatory
approval issues or even by a party’s breach of an



The M&A Lawyer

antitrust efforts clause. These varying triggering
conditions obviously will greatly impact the risk
that the buyer will ultimately have to pay the fee.

FX Alliance and Thomcorp

(Thomson Reuters): 2.4% RTF

On July 8, 2012, Thomcorp Holdings Inc.
(with Thomson Reuters Corporation as “Par-
ent Guarantor”) agreed to purchase 100% of
the shares of FX Alliance Inc. The agreement re-
quired Thomcorp to pay an RTF of $14.5 million
“under certain circumstances, including failure to
obtain the Regulatory Approvals.” The RTF pro-
vision in the agreement itself set out a number of
triggers for the RTE, including: (1) specified issues
relating to antitrust laws, investment laws, the
Food Safety Modernization Act, and other laws,
and (2) a breach by FX Alliance of its promise to
use “reasonable best efforts” with respect to vari-
ous undertakings, including obtaining antitrust
approval. While the RTF could be triggered by
non-antitrust related regulatory issues, the agree-
ment’s RTF provision appears to have been pri-
marily addressed at managing antitrust risk. The
agreement also provided that the RTF would be
Thomcorp’s “sole and exclusive remedy” against
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FX Alliance with respect to the agreement and as-
sociated transactions. The deal was initially val-
ued at approximately $616 million, making the
RTF close to 2.4% of the deal value.

DigitalGlobe and GeoEye: 4.4% RTF

On July 22, 2012, DigitalGlobe, Inc. and Geo-
Eye, Inc. entered into a merger agreement that
provided for an RTF of $20 million. The RTF pro-
vision obligated DigitalGlobe to pay the $20 mil-
lion if either party terminated the deal based on
a non-appealable restraint cause by the antitrust
laws or by the Communications Act, or if FCC- or
HSR-related approval did not come by a specified
end date. Interestingly, the agreement also provid-
ed for a “recoupment payment” of $10 million if
DigitalGlobe paid the RTF and, prior to a specified
date, GeoEye signed or consummated “a GeoEye
Takeover Proposal.” The equity value for the deal
was anticipated to be approximately $453 million.
Therefore, the $20 million RTF represented ap-
proximately 4.4% of the deal’s value.

Coventry and Aetna: 7.9% RTF
On August 19, 2012, Coventry Health Care,
Inc. entered into a merger agreement with Aetna

Parties Deal RTF RTF Percentage | Antitrust-only
Value Amount | of Deal Trigger?
FX Alliance / Thomcorp $616m | $14.5m |24% No
DigitalGlobe / GeoEye $453m | $20m 4.4% No
Coventry / Aetna $5.7b $450m | 7.9% Yes
McKesson / PSS World Medical $146b | $100m | 6.8% Yes
Honeywell / Intermec $600m | $24m 4% Yes
Nielsen / Arbitron $1.26b | $131m 10.4% Yes
NYSE Euronext / $8.2b $750m | 9.1% Yes
IntercontinentalExchange
Smiithfield / Shuanghui $4.7b $275m | 5.9% No
Western Digital / sTec, Inc. $340m | $17m 5% No
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Inc. The deal contained an RTF provision of
$450 million to address both antitrust risk and
other regulatory risks. As with other deals, the
RTF was conditioned on failure to achieve anti-
trust approval (non-appealable or injunction) by
a specific time, or on Aetna’s failure to fight an
order or injunction granted because of antitrust
or regulatory issues. Here, the RTF would be
Coventry’s “sole and exclusive remedy” against
Aetna, except in the case of fraud. At the time
of the deal’s announcement, its equity value was
anticipated to be around $5.7 billion. The RTF
of $450 million thus represented approximately
7.9% of the deal’s value.

McKesson and PSS World Medical:

6.8% RTF

On October 24, 2012, McKesson Corporation
entered into an agreement to acquire PSS World
Medical, Inc. The agreement called for McKes-
son to pay an RTF of $100 million if the agree-
ment was terminated “due to the failure of any
Antitrust Condition to be satisfied, or . . . due
to a final and nonappealable . . . action enjoin-
ing or prohibiting . . . the Merger . . .under any
Antitrust Law.” The agreement further provided
that “except in the case of fraud or a willful and
material breach,” the RTF (plus any fees and
expenses incurred in the course of enforcing the
RTF provision) would be the “sole and exclusive
remedy” of PSS against McKesson with respect
to the agreement and associated transactions. The
equity value of the deal was announced at $1.46
billion, which means the RTF amounted to ap-
proximately 6.8% of the deal value.

Honeywell and Intermec: 4% RTF

On December 9, 2012, Honeywell Interna-
tional Inc. entered into a merger agreement with
Intermec, Inc. The agreement required Honeywell
to pay an RTF of $24 million if the agreement
were to be terminated “due to a failure to obtain
required anti-trust approvals under specified cir-
cumstances.” The agreement provided that the
RTF would be triggered by a termination due
to: 1) an injunction related to the Hart-Scott—
Rodino Antitrust Improvements Act or to foreign
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“competition, antitrust or investment laws,” or 2)
the failure to consummate the merger by a speci-
fied date. The RTF provision thus addressed both
foreign and domestic antitrust issues, and also
matters beyond the antitrust context. Since the
deal was valued at approximately $600 million,
the $24 million RTF represented approximately
4% of the deal value.

Nielsen and Arbitron: 10.4% RTF

On December 17, 2012, Nielsen Holdings N.V.
and Arbitron Inc. entered into a merger agree-
ment. The agreement provided for an antitrust-
related RTF of $131 million that could be trig-
gered in two ways: (1) either company terminates
the agreement at a specified date because of an
antitrust injunction or threatened or pending an-
titrust litigation, or any judgment or law blocking
the merger for antitrust reason; or (2) failure of
Nielsen to use “reasonable best efforts” to ob-
tain antitrust approval. Notably, the agreement
did not define what constitutes reasonable best
efforts. Here again, the RTF was Arbitron’s ex-
clusive remedy with respect to any losses arising
from the failure to consummate the merger, the
termination of the agreement, or related claims.
The purchase price for the deal was estimated at
$1.26 billion, which means the $131 million RTF
equaled approximately 10.4% of the deal value.

NYSE Euronext and

IntercontinentalExchange: 9.1% RTF
On December 20, 2012, NYSE Euronext and
IntercontinentalExchange entered into a merger
agreement. The agreement provided for a number
of different termination fees and RTFs that applied
in various circumstances, the largest of which
was an antitrust-related RTE. The agreement re-
quired IntercontinentalExchange to pay an RTF
of $750 million if the agreement was terminated
because either the merger could not be completed
by the specified date, a regulatory or competition
law authority issued any final non-appealable or-
der, or a law was passed, prohibiting the merger
from going through, or because of a breach by
IntercontinentalExchange that directly led to the
merger not being consummated on competition
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grounds. Interestingly, the terminating party must
have exercised “reasonable best efforts” to pre-
vent the competition law challenge on which ter-
mination was based, meaning it could be applied
to either the buyer or the seller. Again, activities
constituting such reasonable best efforts were not
defined in the agreement. The merger agreement
also contained an extensive section about limita-
tions on remedies that addressed the interaction
of the $750 million RTF with other potential
remedies. Given the deal’s reported value of $8.2
billion, the antitrust-related RTF represented ap-
proximately 9.1% of its value.

Smithfield and Shuanghui: 5.9% RTF

On May 28, 2013, Smithfield Foods, Inc. and
Shuanghui International Holdings Limited entered
into a merger agreement that provided for an RTF
of $275 million. The agreement required Shuan-
ghui to pay Smithfield an RTF of $275 million if
Shuanghui terminated by willful breach, failed to
receive proceeds of its committed debt financing
for the transactions described by the agreement, or
if the parties were unable to obtain U.S. or foreign
“antitrust or other regulatory approvals.” With re-
spect to antitrust concerns, the RTF is triggered if
the “primary cause” of termination is the failure
of a regulatory condition to be satisfied. The deal’s
reported value is $4.7 billion, so the RTF is ap-
proximately 5.9% of the deal’s value.

Western Digital and sTec, Inc.: 5% RTF

On June 23, 2013, Western Digital Corporation
entered into a merger agreement with sTec, Inc. The
merger provided for a $17 million RTF upon termi-
nation if “certain conditions to consummating the
Merger are not satisfied due to a Regulatory Injunc-
tion.” The agreement defined “Regulatory Injunc-
tion” to include the enactment or enforcement of
any antitrust law that prohibits consummation of
the transactions contemplated by the agreement.
The agreement also stated that if the RTF were paid,
Western Digital would have “no further liability or
obligation” to sTec with respect to the agreement
and associated transactions. The deal’s value is es-
timated to be around $340 million. Therefore, the
RTF is approximately 5% of the deal value.
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Conclusion

There is a slowly growing body of case law on
efforts clauses in M&A agreements, and M&A
agreements continue to use antitrust RTF provi-
sions. These cases and agreements contain valu-
able information for parties negotiating antitrust
risk allocation provisions in M&A deals. Re-
garding efforts clauses, courts are likely to treat
“best efforts” and “reasonable efforts” clauses
equivalently, and may view “commercially rea-
sonable efforts” provisions as either equivalent to
or slightly less stringent than “best efforts” and
“reasonable efforts” provisions. As for antitrust
RTFs, the trend in recent years has been for RTFs
to average around 6.1% of a deal’s equity value,
with a range from 2.4% to 10.4%. Recent agree-
ments contain both antitrust efforts clauses and
antitrust RTF provisions, and this trend appears
likely to continue as companies try to deal with
what can be significant antitrust risk in a time of
heightened antitrust scrutiny.

NOTES
1. For example, the Google/Motorola merger
agreement contained the following efforts
clause: “SECTION 5.04. Reasonable Best Efforts.
(a)...each of the parties hereto shall cooperate
with the other parties and use (and shall cause
their respective Subsidiaries to use) their
reasonable best efforts to promptly . . . take,
or cause to be taken, all actions . . . proper or
advisable to cause the conditionsto Closing to be
satisfied as promptly as reasonable practicable
and to consummate and make effective, in
the most expeditious manner reasonably
practicable, the transactions described herein
... .(b) Each of the Company and Parent shall
(i) make, as promptly as reasonably practicable,
all necessary filings and notifications and other
submissions with respect to this Agreement and
the transactions contemplated hereby under
the Antitrust Laws, and in any event, file the
Notification and Report Form under the HSR
Act no more than ten (10) Business Days after
the date hereof and (ii) . . . use its reasonable
best efforts to obtain termination or expiration
of any waiting periods under the HSR Act and
such other approvals, consents and clearances
as may be necessary, proper or advisable to
effectuate the Merger under the Antitrust
Laws and to remove any court or regulatory
orders under the Antitrust Laws impeding
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Notable UK Merger
Decision Sees Ryanair
Made to Sell Most

of Its Minority
Shareholding in Rival
Aer Lingus

BY MATT EVANS AND
MARGUERITE LAVEDAN

Matt Evans is a partner, and Marguerite Lavedan is an as-
sociate, in the London office of Jones Day. Contact: mev-
ans@jonesday.com or mlavedan@jonesday.com.

August 2013 saw the UK Competition Com-
mission (CC) require airline Ryanair to reduce
its 29.8% shareholding in rival Aer Lingus to
5%. The CC ruled that Ryanair’s gradual ac-
quisition of its existing minority shareholding
(i) amounted to a reviewable merger under UK
merger law and (ii) had led or may be expected
to lead to a substantial lessening of competition
between the airlines. The decision follows the
prohibition by the European Commission (EC)
of Ryanair’s third attempt to acquire Aer Lingus.
It highlights the difference in treatment of mi-
nority shareholding acquisitions under EU and
UK merger laws and reminds companies to tread
carefully when acquiring even small stakes in a
competitor.

The European Saga: Three
Unsuccessful Bids but Minority

Shareholding Intact

Ryanair built up a stake of 19.2% in Aer Lin-
gus before launching its first public offer for the
airline in October 2006. It continued to build its
stake, to just over 29%, only for the EC to block
the deal to acquire full control, under EU merger
law. Ryanair appealed this decision to the EU
General Court. During the EC’s merger review,
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Aer Lingus asked the EC to force Ryanair to sell
its minority shareholding should the merger be
prohibited. However, the EC ruled that the ac-
quisition of the minority shareholding—includ-
ing the shares acquired following the bid an-
nouncement—did not trigger the application of
the EU Merger Regulation (EUMR) and that it
therefore did not have the power to require a sale
of the shares. It held simply that it could block
the outright takeover of Aer Lingus, but left the
minority shareholding intact. Aer Lingus, anx-
ious to rid itself of a rival it believed interfered
with its business, appealed that decision. After a
long delay, the General Court rejected both Ry-
anair’s and Aer Lingus’ appeals in 2010.

Meanwhile, Ryanair increased its stake in Aer
Lingus to 29.8% and launched a second bid for
the remaining shares in December 2008, only to
drop it the following month after the Irish gov-
ernment, Aer Lingus’ second-largest sharehold-
er, indicated its opposition. In July 2012 Ryanair
notified the EC of a third bid for Aer Lingus. The
EC again blocked the deal, in February 2013.
Ryanair has appealed that decision to the Gen-
eral Court.

EUMR vs. UK Merger Control

Following the 2010 General Court ruling up-
holding the EC’s decision that Ryanair’s acquisi-
tion of a minority stake had not triggered the
EUMR, the UK Office of Fair Trading (OFT),
which takes an initial look at mergers trigger-
ing UK merger control, asserted jurisdiction on
the grounds that the stake created a “relevant
merger situation” for the purposes of UK merger
control. The EUMR provides a one-stop shop
for qualifying mergers, giving the EC, with lim-
ited exceptions, exclusive jurisdiction over merg-
er control within the EU. However, where the
EUMR is not triggered, national merger control
rules come into play.

This case highlights the difference between the
EU and UK merger control regimes as to what
type of deals qualify for merger control review.
Under the EUMR, assuming certain annual sales
tests are met by the merging parties, the acqui-
sition of a minority shareholding will only be
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notifiable if it confers “decisive influence,” for
example where special rights are attached to the
minority stake, such as veto rights over strategic
commercial decisions. The EC is currently power-
less to review simple minority shareholdings under
the EUMR.

Unlike the EUMR, national merger control in
some member states—notably Austria, Germany
and the UK—gives the local competition author-
ity greater scope to review minority sharehold-
ings. Under UK law, the OFT has jurisdiction
over a transaction where (i) two enterprises
cease to be distinct and (ii) either the turnover or
share of supply tests are met. The turnover test
is met where the target business generated UK
sales in the previous year of more than £70 mil-
lion. The share of supply test is met where both
the acquiring corporate group and the target
business supply or purchase the same category
of goods and services in the UK, or part of the
UK, and between them account for a 25% share
of that supply or purchase.

Ryanair and Aer Lingus between them account
for more than 25% of passengers flown between
the UK and Ireland. This met the share of supply
test. Two enterprises will cease to be distinct if
they are brought under common ownership or
control. Three levels of control are recognized:

(a) a controlling interest (de jure control);

(b) the ability to control policy (de facto control);
and

(c) the ability to materially influence policy
(material influence).

The OFT will presume that a shareholding
of more than 25% confers material influence,
because under UK law it generally enables the
holder to block special resolutions.

The OFT raised concerns about Ryanair’s
29.8% stake and, in accordance with UK merger
control procedure, it therefore referred its inves-
tigation to the CC for an in-depth review. The
CC confirmed that Ryanair had the ability ma-
terially to influence Aer Lingus, in particular by
blocking special resolutions and the sale of slots
at Heathrow airport.
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Substantial Lessening of
Competition on Routes Between

Great Britain and Ireland

The CC confirmed that Ryanair’s minority
shareholding had led or may be expected to lead
to a substantial lessening of competition between
the airlines on routes between Great Britain and
Ireland. It found that Ryanair would have the
incentive to use its influence to weaken Aer Lin-
gus’ effectiveness as a competitor, in particular by
impeding or preventing Aer Lingus from merging
with another airline. In addition, the CC found
that Ryanair’s minority shareholding could affect
the commercial policies and strategies available
to Aer Lingus by limiting its ability to manage
its portfolio of Heathrow slots, and restricting it
from optimizing its route network and timetable
across London airports.

The CC considered that these concerns could
be addressed by a partial divestiture of Ryanair’s
shareholding in Aer Lingus to a level which, tak-
ing into account historic voter turnout and voting
patterns at shareholder meetings, would remove
the risk that Ryanair could block a special resolu-
tion or otherwise restrict Aer Lingus’ commercial
policy. It set that level at 5%, together with a ban
on Board representation.

Conclusion

This is not the first time UK merger control
has applied to the acquisition of small minority
shareholdings. The previous most notable case
occurred in 2007 when the CC held that BSkyB’s
acquisition of a 17.9% share in rival broadcaster
ITV gave it material influence and might be ex-
pected to result in a substantial lessening of com-
petition. BSkyB was required to divest its shares
to a level below 7.5%.

The BSkyB and Ryanair cases are exceptional
insofar as the low shareholdings they were per-
mitted to retain reflect particular concerns arising
from the fact that they were investing in competi-
tors. Such concerns are less likely to arise in a
typical private equity minority investment. Nev-
ertheless, companies seeking to buy a minority
stake should always make sure that they do not
trigger merger control laws and if they are invest-
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ing in a competitor extra care should be taken to
assess the likely impact of that investment on the
target company.

The CC’s decision does not mark the end of the
Ryanair/Aer Lingus saga. Ryanair has appealed
the CC’s decision in the UK courts and already
has an appeal pending in the EU courts against
the EC’s prohibition of its full takeover of Aer
Lingus. In the meantime, the EC has been con-
sulting on extending the scope of the EUMR, to
enable it to extend its jurisdiction over the acqui-
sition of non-controlling minority shareholdings.
If its jurisdiction is extended in this way, merger
control in Europe may become even more of a
tangled web than it is today.

The UK Competition Commission’s August 28,
2013 final report, and other documents from this
matter, can be found at http://www.competition-
commission.org.uk/our-work/directory-of-all-

inquiries/ryanair-aer-lingus.

Antitrust-Approval
Risks: Issues

and Pitfalls in
International

M&A Agreements

BY JAY MODRALL

Jay Modrall is a partner in the Brussels office of Norton Rose
Fulbright LLP Contact: jay.modrall@nortonrosefulbright.com.

For many M&A transactions,' obtaining anti-
trust approvals is a key part of the overall trans-
action process. There are now well over 100 na-
tional and regional antitrust regimes, with new
regimes being introduced and existing regimes
extended on a regular basis. In just the past few
years, major changes have occurred in Brazil,
China, the Common Market for Eastern and
Southern Africa (“COMESA”), India and Turkey.

A significant expansion is also proposed in the
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European Union (“EU”).> Recognizing the grow-
ing complexity of the antitrust approval process,
merging parties and their counsel increasingly
seek to identify required filings and potential sub-
stantive antitrust risks early and to build the re-
sults into the transaction timetable.

Requirements to make antitrust filings and
obtain antitrust approvals must also be appro-
priately documented in the Purchase Agreement.
However, antitrust-related provisions involve
traps for both M&A and antitrust lawyers, be-
cause merger review regimes differ in ways that
can have significant implications for the wording
of related provisions, and the provisions that bear
on antitrust approvals may interact in unexpected
ways. Standard forms are often based on the pro-
visions of particular legal systems, such as Hart-
Scott-Rodino (“HSR”) in the United States or the
EU Merger Regulation. M&A lawyers may be
insufficiently familiar with the differences among
antitrust regimes to recognize when a provision
does not work as intended in other jurisdictions.
Conversely, antitrust lawyers commenting on
proposed contractual language may not fully ap-
preciate how merger agreement provisions work
together to allocate antitrust approval risks.

This article reviews the main Purchase Agree-
ment provisions relating to antitrust-approval
risks and discusses pitfalls these can raise.’> The
relevant provisions include warranties relating to
antitrust approvals; covenants to obtain antitrust
approvals; conditions to the parties” obligations
to close the transaction; termination provisions;
and indemnification and termination fee provi-
sions. Concrete examples of how these issues are
addressed in practice are drawn from two recent
transactions that raised serious antitrust issues,
American Airlines/US Airways* and UPS/TNT
Express.’

Background

Types of Merger Review Regimes
International merger review regimes vary wide-
ly, complicating the task of defining the parties’
obligations in terms that apply to all relevant ju-
risdictions. The parameters that are most relevant
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for Purchase Agreements are briefly outlined be-
low, and then discussed in more detail in relation
to the provisions to which they are most relevant.
This outline of the characteristics of different
merger regimes is not exhaustive, but is intended
to highlight aspects of different merger review re-
gimes that can give rise to pitfalls in the negotia-
tion of Purchase Agreements.

Notifying party or parties. If a transaction is
notifiable, the buyer is typically required to no-
tify, but other entities may also be obliged to no-
tify. These can include the target, as in the United
States; non-selling shareholders that continue to
exercise control over the target, as in the EU; and
selling shareholders. As a result, contract lan-
guage making merger filings the sole responsibil-
ity of the buyer may not reflect the parties’ actual
legal obligations.

Notification thresholds. Most merger review
regimes define the transactions that must or can
be notified based on some measure of the trans-
actions’ significance. Criteria commonly used in
notifiability thresholds include: the revenues of
the buyer, the target and (sometimes) the seller;
the value of the parties’ assets; the transaction
value; and the parties’ market shares. Market
share tests can be particularly difficult to apply,
since the definition of relevant antitrust markets
is a difficult exercise. Even antitrust authorities
often leave the issue of market definition open in
their decisions. Parties who determine based on
one market definition that no filing is required
in a jurisdiction may change their assessment if
authorities in jurisdictions where the transaction
is notified define the markets differently and the
notification thresholds would be met based on the
new market definition.

Mandatory vs. voluntary regimes. In most ju-
risdictions, including the United States and the
EU, notification is mandatory for transactions
meeting the relevant thresholds. In some jurisdic-
tions, including Australia, New Zealand and the
UK, however, notifications are voluntary. Merg-
ing parties may choose not to notify, bearing the
risk that the authorities may later open an inves-
tigation on their own initiative. After a transac-
tion becomes public, authorities in such voluntary
filing jurisdictions may proactively request that
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a notification be filed. The distinction between
mandatory and voluntary regimes can create am-
biguities in contracts that refer to “required” or
“necessary” notifications, since a voluntary noti-
fication may not qualify.

Suspensory vs. non-suspensory regimes. Most
merger control regimes are suspensory, which
as noted means that a notified transaction can-
not legally be closed until approval is received.
Some are non-suspensory, however, meaning
that notifying parties may close their transaction
at their own risk before receiving approval. The
new COMESA regime is an example of a manda-
tory but non-suspensory merger review system.
The difference between suspensory and non-
suspensory regimes can give rise to ambiguities
in antitrust-related conditions precedent, because
approvals in non-suspensory regimes may not
qualify as “required” or “necessary.”

Exclusive regimes vs. residual review author-
ity. In some jurisdictions, antitrust authorities’
power to investigate mergers is limited by the
statutory notification thresholds. In the EU, for
example, the Commission has no jurisdiction
to review a concentration that does not have a
“Community dimension” on its own initiative
(although such a transaction may be referred to it
by a Member State authority). In others, such as
the United States and China, authorities may in-
vestigate transactions not meeting the mandatory
filing thresholds on their own initiative. Where
an authority exercises this power, covenants re-
garding merger notifications and approvals, con-
ditions precedent and termination provisions re-
ferring to statutory notification regimes may not
apply.

Internal procedures. Antitrust authorities fol-
low a wide variety of internal procedures, some
of which have implications for Purchase Agree-
ment provisions. For example, some jurisdic-
tions, including the United States, start the clock
on their merger investigation timetables based on
relatively simple filings with no prior consulta-
tion, but have wide discretion to extend the time-
table if they choose. Others, such as the EU, are
subject to strict deadlines once a filing is made
but impose lengthy pre-notification consultations
and long, complex notification forms to collect
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extensive information before their review time-
tables start. Other authorities with well-defined
merger review timetables, including China and
the Ukraine, accept formal filings without pre-
notification review but do not immediately start
their review clocks. As a result, Purchase Agree-
ment provisions requiring that filings be made by
a particular deadline mean different things in dif-
ferent jurisdictions.

Another important difference concerns the
structure of authorities’ investigations after a fil-
ing is made. Many jurisdictions, including the
United States and the EU, divide their investiga-
tions into two steps, a preliminary or “Phase 17
investigation and an in-depth or “Phase II” inves-
tigation. For some authorities, however, including
China’s MOFCOM, opening a Phase II investiga-
tion does not necessarily reflect any substantive
concerns. For still other authorities, there is no
formal distinction between a brief, preliminary
level of review and the more intensive review of
transactions that raise antitrust issues. Thus, con-
tractual distinctions between preliminary and in-
depth reviews may not work as intended.

There are also significant differences in relation
to the procedures applicable to antitrust remedies,
such as divestitures. In many jurisdictions, includ-
ing the EU and China, the parties are normally
allowed to close a transaction and complete any
required remedies within a limited post-closing
period, when the buyer and the target are under
common control. In some cases, however, rem-
edies must be finalized before closing. Such “fix-
it-first” remedies are particularly common in the
United States.

Direct decision-making vs. further proceed-
ings. In many jurisdictions, including the EU and
China, the reviewing authority has the power to
block a notified transaction directly by means of
a decision. In others, including the United States
and the UK, reviewing authorities must go to
court or refer the case to another authority to
take a decision. This distinction can lead to am-
biguity in Purchase Agreements. For example, in
jurisdictions such as the United States, covenants
and closing conditions dealing with general litiga-
tion may apply to antitrust approvals.
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Buyer and Seller Interests

In addition to the applicable legal frameworks,
the negotiation of Purchase Agreement provisions
dealing with antitrust approvals is affected by the
different perspectives of buyers and sellers. Buy-
ers and sellers share a common interest in obtain-
ing antitrust approvals to get their deal through.
However, buyers and sellers commonly take dif-
ferent positions on specific provisions. In general,
buyers prefer to have the maximum control over
the process while also maintaining flexibility, for
example on timing. Sellers, by contrast, generally
prefer to document the buyer’s obligations as spe-
cifically as possible in the Purchase Agreement to
limit the risk of delay.

As regards the seller’s obligations, buyers tend
to focus on provisions requiring the seller to co-
operate with the buyer and provide information
for antitrust filings. Sellers tend to focus on pro-
visions ensuring their right to participate in the
process and to comment on filings and other sub-
stantive submissions made by the buyer.

As a result of these different perspectives, the
buyer’s and the seller’s Purchase Agreement rights
and obligations in relation to antitrust approvals
tend to be asymmetrical, even though the parties
may be subject to the same obligations under ap-
plicable laws. In the merger or joint venture con-
text, antitrust-related provisions are more likely
to be symmetrical, reflecting the different contrac-
tual positions of the parties as much or more than
any difference in the applicable legal frameworks.

Warranties

Warranties commonly address antitrust ap-
proval requirements, but Purchase Agreements
vary considerably in their approach. Some Pur-
chase Agreements address the issue in general
terms. For example, a Purchase Agreement may
include a warranty that the performance of a Pur-
chase Agreement does not require third-party ap-
provals (including antitrust approvals) except as
specified. Others may contain specific warranties
listing jurisdictions where merger review filings
will be made and stating that no other antitrust
approvals are required.
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Both of these approaches can cause problems.
As noted, a general warranty regarding “re-
quired” filings may not cover voluntary juris-
dictions where filings are not required by law. A
warranty listing specific jurisdictions may include
voluntary jurisdictions, but such lists may be in-
complete if the parties decide to make a filing af-
ter signing, for instance where an authority pro-
actively requests that a filing be made, or where
a filing becomes necessary based on the parties’
market shares in a market that was not initially
identified as relevant.

In some cases, moreover, merging parties make
a conscious decision not to file in “exotic” juris-
dictions where filing thresholds are overbroad
and the local authorities do not normally apply
their regimes to foreign transactions with little or
no local nexus. Even in such jurisdictions, how-
ever, the parties may later determine that a filing
is necessary or appropriate, for instance where an
authority requests that a notification be filed or
local practices evolve (for instance in the case of a
new review regime such as COMESAs).

Further complexity derives from the parties’
differing interests. As noted, buyers typically pre-
fer general warranties that leave them flexibility
to decide where to make filings, even after sign-
ing. Sellers typically prefer specific warranties to
minimize the risk of delay from unexpected fil-
ings. From the buyer’s perspective, such specific
warranties may be inappropriate, for several rea-
sons. In some jurisdictions, sellers have a filing
obligation as well as buyers. In many, whether a
filing is required depends at least in part on infor-
mation provided by the seller. In others, as in vol-
untary filing or “exotic” jurisdictions, decisions
on where to file may be made jointly in agreement
with both parties’ counsel.

Purchase Agreements can address these issues
in a number of ways. Specific representations
regarding antitrust filing requirements could be
reciprocal, rather than being made solely by the
buyer. Indeed, in merger transactions, warran-
ties regarding applicable merger filings tend to
be reciprocal. To the extent either party makes
warranties based on information provided by the
other, its warranties should be conditioned on the
accuracy of that information. Warranties to the
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effect that filings are expected only in specified ju-
risdictions should not preclude filings in other ju-
risdictions in response to changed circumstances
or new facts. As discussed in more detail below,
related Purchase Agreement provisions, such as
termination provisions, should be drafted careful-
ly to avoid unintended consequences if additional
filings turn out to be necessary or appropriate.
By way of example, the AA/US Airways Agree-
ment contains reciprocal warranties regarding
antitrust approvals required in the United States
and the EU but otherwise refers generally to
“other applicable foreign antitrust, competition
or similar” filings (Sections 3.1(d)(i)(B) and 3.2(d)
(i)(B)). The use of the term “applicable” instead
of “required” seems to leave more flexibility re-
garding where filings may be made. In the UPS/
TNT Agreement, neither party gave warranties
regarding required antitrust approvals, but spe-
cific jurisdictions were listed in connection with
antitrust-related covenants and other provisions.

Antitrust-Approval Covenants

Purchase Agreements typically contain exten-
sive provisions regarding the parties’ obligations
to make antitrust filings and to obtain antitrust
approvals. Purchase Agreements commonly as-
sign the leading role in making antitrust filings
to the buyer, reflecting the fact that all regimes
require filings to be made by the buyer and sub-
stantive antitrust issues, if any, typically arise
from head-to-head competitive (horizontal) re-
lationships between the buyer and the target or
customer-supplier (vertical) relationships between
the buyer and the target. On the other hand, as-
signing responsibility solely to the buyer is sim-
plistic, because in some jurisdictions the seller is
required to make its own filings, and in any case
the seller controls the target information required
to complete merger filings and to respond to
questions from authorities. The seller may also
have a legitimate interest beyond getting the deal
through, since its retained businesses may be af-
fected by positions the buyer takes on issues such
as market definition.

Thus, a buyer might seek to negotiate general
covenants giving it the maximum flexibility to
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manage the filing and approval process while im-
posing specific obligations on the seller to make
its own filings where required and to assist in the
buyer’s notification process. Conversely, the seller
may prefer covenants that impose specific obli-
gations on the buyer while protecting the seller’s
right to participate in the notification process.

Covenants in relation to antitrust approvals
may be divided into three categories: those relat-
ing to the preparation and filing of antitrust no-
tifications; those relating to the approval process;
and those relating to the granting of remedies to
obtain antitrust approvals, if necessary.

Merger Filings

Covenants to complete and file merger notifica-
tions range from specific obligations to complete
filings within a specified period after signing to
general obligations to make filings as soon as
practicable. Requiring filings to be made within
a fixed, short timetable makes sense where filings
are relatively short and simple and contain infor-
mation controlled by the notifying party. This is
the case, for example, with HSR notifications in
the United States. Such an obligation would not
be appropriate in the EU, where formal filings are
made by the acquirer but must contain extensive
information on the target and where the first “fil-
ing” is normally a draft that does not trigger any
formal timeline.

To address the range of notification regimes,
covenants to file merger notifications should apply
to both parties, not only the acquirer. A single noti-
fication deadline may be unrealistic, but timing re-
quirements can be more specific than filing as soon
as reasonably practicable. For example, the parties
can agree that all parties subject to an obligation
to file will do so as soon as reasonably practicable
but no later than an agreed deadline, such as one
month, subject to timely receipt of all required in-
formation from the other party. More specific Pur-
chase Agreements could further provide that the
parties should pay any applicable filing fees on a
timely basis and use their best (or reasonable best)
efforts to cause the review timetable to commence
as soon as possible (since not all “filings” trigger
binding timetables for authorities).
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Since additional merger notifications may be
identified as necessary or appropriate after sign-
ing, however, specific timing obligations should be
limited to those identified at signing, for instance
those listed in related warranties. On the other
hand, the parties’ obligations to make filings in a
complete and timely way and to cooperate with
one another should apply to any additional fil-
ings and to investigations launched by authorities
on their own initiative as well as to those filings
identified in the Purchase Agreement.

By way of example, the AA/US Airways Agree-
ment contains reciprocal, and rather general,
obligations for the parties to use reasonable
best efforts to make antitrust filings “as soon
as reasonably practicable” (with more specific
requirements in relation to U.S. filings) (Section
4.7(b)). The UPS/TNT Agreement provided that
UPS would have “the primary responsibility” to
make antitrust filings “as soon as permitted and
practicably feasible,” with very detailed require-
ments regarding the conduct of the EU notifica-
tion (Clause 4.6).

Approval Process

Purchase Agreements commonly contain pro-
visions regarding the parties’ obligations to take
further actions to obtain antitrust approvals after
the original filing. These provisions commonly
impose a general obligation to cooperate with an-
titrust authorities and to provide requested infor-
mation, but the roles of the buyer and the seller
differ from agreement to agreement.

The detailed allocation of responsibilities in re-
lation to questions from and meetings with an-
titrust authorities can give rise to tricky drafting
issues. Typically, the buyer will want maximum
control over the process, but the buyer depends
on the seller for information on the target’s busi-
ness and thus needs the seller to cooperate in the
investigation process. The seller also typically
wants the buyer to be contractually responsible
for obtaining antitrust approvals, but also to en-
sure that the seller is kept informed of and has the
right to participate in substantive meetings and
conversations.
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The seller may also negotiate a right to com-
ment on submissions by the buyer and to have its
views taken into account. Often, the buyer is not
required to accept the seller’s comments but only
to consider them, though in the merger context
both parties may be required to approve substan-
tive submissions. Taking account of the extensive
information required in the initial merger filing
in many jurisdictions, the right to comment on
submissions should include the original filing and
not only subsequent submissions and responses
to authorities’ questions.

Even if the parties agree to allocate the prima-
ry responsibility for merger filings to the buyer,
the Purchase Agreement must also take account
of jurisdictions where the seller or other share-
holders are subject to filing obligations. In these
situations, other parties may be required to make
complete and timely filings and to inform the
buyer thereof, rather than the other way around.
Similarly, where the buyer has overall control of
the process, the buyer may have a right to ap-
prove the seller’s submissions (not just a right to
be consulted).

As noted, the parties’ obligations to cooperate
in merger filings should not be limited to filings
identified at the time of signing and covered by
warranties, if applicable, since additional filing
requirements may be identified after signing. For
example, UPS was specifically required to make
filings in the EU and jurisdictions identified as
“Other Key Competition Clearances” but UPS’s
obligations to consult with TNT covered filings
with all “Regulatory Authorities” (Clause 4.6).

Less commonly, a buyer may agree not to take
actions that could make it more difficult to obtain
antitrust approvals for the original transaction,
such as acquiring another business that com-
petes with the target. For example, in the UPS/
TNT Agreement, UPS agreed not to enter into
any agreement “likely to affect, delay, impede or
in any respect prejudice the obtaining of the EU
Competition Clearance or the Other Key Com-
petition Clearances” (Section 4.6(c)). Such broad
language could be a potential source of disputes.
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Antitrust Remedies

In transactions raising serious substantive an-
titrust issues, the buyer’s obligations to agree to
divestitures or other remedies to obtain required
antitrust approvals may be among the most diffi-
cult issues in the negotiation. The requirement for
the buyer to agree to remedies provides deal cer-
tainty for the seller, but imposes economic risks
on the buyer, especially since Purchase Agree-
ments typically don’t provide for purchase price
adjustments as a result of divestitures or other
remedies.

Alternative formulations for the buyer’s obliga-
tions include the following:

*  General efforts obligation. The buyer may be
subject only to a general obligation to attempt
to obtain required antitrust approvals. The
level of the buyer’s obligation, even in such
a general provision, may range in strength
from an obligation to use “commercially
reasonable efforts”; “reasonable efforts”;
“reasonable best efforts”; or “best efforts™.
The implications of any of these general for-
mulations for the buyer’s obligation to agree
to a specific proposed remedy will be highly
fact-specific, and may vary depending on the
governing law. In particular, it is questionable
whether such a general obligation would re-
quire a buyer to agree to divestitures or other
remedies in order to obtain required antitrust
approvals. To be safe, buyers may include an
express exclusion of any such obligation.

®  Material adverse effect. In a somewhat
more detailed formulation, the buyer may
be required to agree to divestitures or other
remedies to obtain required antitrust ap-
provals, provided such remedies would not
have a “material adverse effect.” A “material
adverse effect” may be defined by reference
to “business or financial condition” only or
also with respect to future “prospects.” The
materiality of the effect can be measured
based only on the business to be acquired or
merged, or the larger combined business, or
by reference to the synergies or benefits ex-
pected to arise from the merger. In general,
a remedy is more likely to have a material
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adverse effect if the definition includes future
“prospects” and if the effect is measured by
reference to the smaller base of the target
alone, rather than the combined entity. On
the other hand, a definition based only on the
effect on the target may not excuse a buyer
from having to agree to remedies affecting
principally the buyer, such as a divestiture of
part of the buyer’s business. Defining mate-
riality by reference to expected synergies or
benefits may give rise to disputes, unless the
parties agree in advance on the nature and
amounts of those synergies or benefits.

*  Quantitative criteria. To reduce the uncer-
tainty inherent in an obligation to agree to
remedies that will not have a “material ad-
verse effect,” the buyer can agree to accept
divestitures or other remedies that will not ex-
ceed agreed quantitative targets, such as dives-
titures of assets generating sales or profits, or
having a book or market value, not exceeding
specific levels. The agreed levels may be nego-
tiated having in mind specific remedies, such
as specific divestitures that may be required
to address anticipated antitrust concerns, but
quantitative criteria may not easily apply to
behavioral remedies, such as access remedies,
supply agreements or intellectual property li-
censes. Thus, quantitative criteria should not
be the exclusive measure of materiality.

*  Specific remedies. To further reduce ambi-
guities, the buyer may agree to accept cer-
tain specific remedies, such as divestitures of
identified subsidiaries or plants or product
lines (already owned by the buyer or part of
the business to be acquired) or supply agree-
ments, intellectual property licenses or other
behavioral remedies it is prepared to accept.
One party to the deal, for example, might
agree to divest businesses in a certain prod-
uct line. Often, however, the buyer will prefer
to avoid identifying possible divestitures too
specifically for fear of harming their negotiat-
ing position with regulators.

e “Hell or High Water.” At the far end of the
spectrum, the buyer can agree that it will ac-
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cept any remedy necessary to obtain required
antitrust approvals. In other words, the
buyer is obliged to obtain required antitrust
approvals “come hell or high water.” Even
where the buyer has accepted such an obliga-
tion, however, situations may arise in which
no available remedy will result in the obtain-
ing of required approvals.

A seller will typically seek to obtain the stron-
gest possible commitment from the buyer assum-
ing that antitrust remedies have no implications
for the purchase price. The buyer will typically
seek to minimize its obligations, although in some
cases a buyer without antitrust issues may seek to
differentiate itself from other prospective buyers
by offering a “hell or high water” level of com-
mitment.

Apart from the allocation of antitrust risk be-
tween the buyer and the seller, imposing the obli-
gation to obtain antitrust approvals on the buyer
can raise technical issues where remedies require
action by the seller before closing. Although Pur-
chase Agreements typically require a seller to re-
frain from making significant changes without the
buyer’s approval, the buyer would not necessarily
have the ability to direct the seller to take specific
actions. The buyer may need such powers in con-
nection with remedies that require action before
closing, for instance a fix-it-first remedy. In such
cases, of course, the seller would want to clarify
that obligations to complete divestitures or take
other irreversible steps are conditioned on closing
of the notified transaction.

To illustrate how transaction parties can ad-
dress these issues, in the UPS/TNT Agreement,
UPS was under very limited obligations to agree
to remedies to obtain antitrust approvals. While
UPS and TNT were both required to use their
“best efforts” to obtain approvals (Clause 4.7),
any commitments required to obtain antitrust
approvals had to be “reasonably satisfactory” to
UPS (Clause 4.6). On the other hand, if TNT ter-
minated the agreement for antitrust reasons, UPS
was required to pay TNT 200 million (Clause
16.2(a)). In the AA/US Airways Agreement, by
contrast, American Airlines and US Airways are
subject to more detailed, but reciprocal, coopera-
tion obligations (Section 4.7(b)-(e)).
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Conditions Precedent

A Purchase Agreement’s “conditions precedent”
set out the conditions that must be satisfied before
either party can require the other party to com-
plete the transaction. Purchase Agreements may
contain a general condition precedent to the effect
that the parties’ obligation to complete a transac-
tion is subject to the obtaining of all “required”
antitrust approvals, but such general language
may not cover important jurisdictions in which
filings are voluntary and/or non-suspensory.

Purchase Agreements may specifically list juris-
dictions where antitrust approval is a condition to
closing, commonly the same jurisdictions listed in
the warranties. In suspensory jurisdictions, such
a condition merely restates the law, as it would
be illegal to close a notifiable transaction before
the applicable waiting period expires or approval
is obtained. This general formula, however, con-
ceals a number of potentially difficult issues. For
instance, approvals in voluntary filing jurisdic-
tions may not be “required” approvals for this
purpose.

Purchase Agreements sometimes provide that
closing can be required without antitrust approv-
als, even in suspensory jurisdictions, if failing to
obtain approval would not have a material ad-
verse effect. The identification of jurisdictions
where failure to obtain approval would not rea-
sonably be expected to have a “material adverse
effect” raises difficult issues of its own, since a
jurisdiction that is not material from a business
viewpoint may provide for severe sanctions in the
event that a transaction is closed in violation of
local law, including in some cases criminal sanc-
tions.

Even after relevant approvals are obtained, a
transaction may still be subject to antitrust chal-
lenge, for example by complainants. In one recent
example, Cisco appealed to the European Courts
the Commission’s approval of Microsoft’s acqui-
sition of Skype. A buyer wishing to address the
risk of a third-party challenge might insist that
antitrust conditions precedent is satisfied only
when the relevant approvals have become final
and non-appealable. For the seller, however, such
an approach may seem too open-ended.
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Transaction parties should also consider the
relevance of other conditions precedent to the
antitrust review process. For example, a condi-
tion precedent to the effect that the closing will
not violate applicable law might not be met if
clearances have not been received in a suspensory
jurisdiction—even if the parties have separately
agreed for purposes of the specific antitrust con-
dition that such jurisdiction would not be deemed
“material.” Similarly, a provision conditioning
closing on the absence of litigation challenging
the transaction might cover appeals by complain-
ants against antitrust approvals. A condition prec-
edent to the effect that warranties made at signing
continue to be true at closing may be breached if
the warranties purport to list all antitrust filings
to be made but the parties later decide to or are
required to file in additional jurisdictions.

To illustrate how these considerations can ap-
ply in practice, the AA/US Airways Agreement
provides that obtaining U.S. and EU antitrust
approvals is a condition precedent to the parties’
obligations to close the transaction, but other
approvals are not unless closing without those
approvals could result in a material adverse ef-
fect (as defined) or impose criminal liability on
the parties or their directors or officers (Section
5.1(b)). On the other hand, the “No Orders or
Restraints; Illegality” condition precedent (Sec-
tion 5.1(c)) might not be met if an antitrust au-
thority whose approval would not otherwise be

>

required if a “Law” in that country prohibited
closing.

In the UPS/TNT Agreement, by contrast, UPS’
obligations were conditioned on receipt of EU
approval and “Other Key Competition Clear-
ances”, but not on approval by other relevant
Regulatory Authorities (Clause 4.3(b)). Thus, the
antitrust condition could be met even if closing
without other Regulatory Authorities’ approval
could result in criminal liability or other material
sanctions. Again, however, a more general condi-
tion relating to legal impediments to completion
“in any material respect” might nonetheless ap-
ply (Clause 4.3(i)).
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Termination Provisions

The termination provisions of a typical Pur-
chase Agreement help allocate antitrust-approval
risks by determining the date and possibly other
conditions on which the seller (or possibly both
parties) may terminate the Purchase Agreement
if required antitrust approvals have not been ob-
tained.

While antitrust-approval covenants define the
scope of the buyer’s obligations to obtain anti-
trust approvals required for closing, the termina-
tion provisions define how long the parties can
be held to their agreement while such approvals
are being obtained. The length of this period may
be especially sensitive for the seller, in view of the
business risks borne by the seller during the un-
certain period between signing and closing.

In general, the “drop-dead date,” after which
one or both of the parties may terminate the Pur-
chase Agreement if the conditions precedent to
closing have not been met must be established tak-
ing into account the period of time the parties ex-
pect will be needed to obtain antitrust approvals.
In many cases, the seller will attempt to negotiate
a relatively tight drop-dead date to limit the time
period during which it bears the economic risk of
ownership of the affected business but does not
yet have certainty that it will receive the purchase
price (but not so short that the buyer may have
an opportunity to walk away if the terms later
appear unfavorable to it). The buyer, conversely,
may attempt to negotiate a longer drop-dead date
to give it time to obtain required antitrust approv-
als, especially if the buyer is subject to stringent
obligations to agree to remedies or to pay a signif-
icant breakup fee if the transaction is terminated
because antitrust approvals are not obtained.

In cases where antitrust issues are expected
to arise, it may be appropriate for the parties to
agree on a compromise formula. For instance,
the Purchase Agreement might provide for a
tight drop-dead date if the buyer’s conditions
precedent are not satisfied, with the possibility of
extension only if an authority opens an in-depth
or Phase II investigation involving a finding that
the transaction raises antitrust issues. Such a con-
dition would not apply in China, where a Phase
II investigation can be opened without a finding
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that a transaction raises antitrust issues. The ter-
mination provisions may provide for payment of
a break-up fee to the seller in the event that the
deal is not closed because required antitrust ap-
provals were not obtained.

Although failure to obtain antitrust approvals
by the drop-dead date is typically ground for ter-
mination, Purchase Agreements may contain pro-
visions requiring the buyer to litigate to defend a
transaction against legal challenges. In the anti-
trust context, such clauses can have very different
implications depending on the characteristics of
the applicable merger review regime. For exam-
ple, U.S. authorities who want to block a trans-
action must commence litigation, while the EU
Commission can prohibit a transaction without
litigation. A provision requiring the buyer to liti-
gate to defend a transaction may be triggered by
a U.S. lawsuit, but not by a Commission prohibi-
tion decision. However, Purchase Agreement pro-
visions requiring the buyer to litigate to defend a
transaction may not distinguish between different
ways in which antitrust challenges can arise.

To illustrate the resolution of these issues in
practice, the AA/US Airways Agreement provides
that either American Airlines or US Airways has
the right to terminate the agreement if the transac-
tion was not completed by October 14, 2013, but
either party could extend the agreement for cer-
tain antitrust-related reasons (Section 6.2(a)). In
the UPS/TNT Agreement, either party could ter-
minate the agreement if the conditions precedent
were not met by the “Long Stop Date” (assuming
the failure was not due to a breach by the termi-
nating party) (Clause 15.1), with no competition-
related right to extend. If termination was caused
by the failure to obtain competition clearances,
however, UPS would be subject to a nine-month
standstill obligation (Clause 15.1(e)).

Indemnification and
Termination Fees

Purchase Agreements typically contain provi-
sions entitling each party to indemnification for
losses caused by breaches of representations or
covenants by the other party, which may include
(especially in the case of the seller) losses caused by
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breach of the buyer’s obligation to seek to obtain
antitrust approvals. In practice, it may be difficult
for the seller to enforce such a general indemnifica-
tion obligation, especially if the buyer’s antitrust-
approval covenants are also generally worded.
Purchase Agreements could contain more specific
provisions providing for indemnification for losses
resulting from any challenge or delay of the trans-
action on antitrust grounds. Given the potential
amount of such a claim and the difficult issues of
proof, it is perhaps not surprising that such indem-
nification provisions are rare.

More commonly, the acquirer—which typically
has primary responsibility for obtaining antitrust
approvals—may agree to pay a lump sum to the
seller if required approvals are not received. Where
a termination fee is provided for, the seller may not
need specific provisions on remedies. As noted, for
example, in the UPS/TNT Agreement UPS agreed
to pay TNT 200 million if TNT terminated the
agreement for antitrust reasons, but UPS was not
subject to detailed obligations to offer remedies to
obtain antitrust approvals. In mergers of equals, as
opposed to acquisitions, termination fees are not
typical, and indeed the AA/US Airways Agreement

does not contain such provisions.

Conclusion

Parties to an M&A transaction should consid-
er the impact of antitrust-approval requirements
early in the deal process. Corporate and antitrust
counsel must ensure that the relevant provisions of
the Purchase Agreement work together to reflect
the parties’ intentions regarding antitrust approv-
als and the allocation of related risks. If the deal in-
volves no material antitrust risk, generally worded
conditions precedent and covenants to make re-
quired filings and to cooperate to obtain approv-
als might be sufficient. If the deal raises substantive
antitrust issues, more specific provisions may be
needed, including clear conditions precedent speci-
fying which antitrust approvals will be required
before closing as well as express provisions gov-
erning the extent of the buyer’s obligation to agree
to remedies if necessary to obtain those approvals.

The differences between merger control re-
gimes and authorities’ procedures and the inter-
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action between antitrust-related provisions in
the Purchase Agreement can create pitfalls for
transaction parties. For example, warranties may
list jurisdictions where filings are expected to be
made at the time of signing, but these jurisdic-
tions should not be limited to “required” filings
if voluntary filing jurisdictions may be relevant.
Covenants to make antitrust filings in a complete
and timely manner should not be limited to filings
identified at the time of signing, but should cover
all filings that may be necessary or appropriate in
connection with the transaction.

Although the buyer may be assigned primary
strategic responsibility for obtaining antitrust ap-
provals, the relevant covenants should take ac-
count of the fact that the seller may also be obliged
to make filings in its own name. Where the seller
is the filing party, for instance, the seller should be
required to inform the buyer of material commu-
nications with antitrust authorities, to consult on
the contents of filings and other submissions and
to allow the buyer’s representatives to participate
in meetings—not only the other way around.

The buyer’s antitrust-related obligations com-
monly include an obligation to agree to remedies
to obtain antitrust approvals. Although the scope
of these obligations is a business matter for the
parties to resolve, as a technical matter if the buy-
er may be required to take action before closing,
it should have the ability to direct the seller to
take actions needed for the buyer to comply with
its obligations, for instance in a fix-it-first remedy
(even if the completion of such remedies is condi-
tioned on closing the notified transaction).

The buyer’s obligations to agree to antitrust rem-
edies must be viewed in light of other Purchase
Agreement provisions, such as termination rights
and termination fees. Where a buyer must pay a ter-
mination fee if antitrust approvals are not obtained,
for example, the seller may need less protection
regarding the specific remedies the buyer must of-
fer to obtain approval. Similarly, where the buyer
is subject to stringent remedy-related obligations or
to pay a termination fee, the buyer may reasonably
negotiate the right to extend drop-dead or long-stop
dates in order to obtain those approvals.

Transaction parties should also bear in mind that
provisions not specifically related to antitrust ap-
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provals may apply depending on the characteristics
of the applicable merger review regimes. This is par-
ticularly true of provisions relating to litigation and
illegality. For example, if an authority commences
litigation to oppose the transaction under the rele-
vant merger review procedure, or a complainant ap-
peals an antitrust approval, such litigation may lead
to non-satisfaction of a condition precedent that no
litigation be pending or threatened that challenges
the legality of the transaction, even if the jurisdiction
is not one of the key jurisdictions where antitrust
approval is a closing condition.

Although the parties may not be able to protect
themselves completely from unexpected or bad
regulatory decisions, they can ensure—through
careful drafting of the Purchase Agreement—that
antitrust-approval risks are identified in advance
and allocated between the parties in an acceptable
way. Transaction parties and their counsel need
to understand the characteristics of international
merger review regimes and how the various anti-
trust-related provisions of their agreement inter-
act to avoid unintended consequences.
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NOTES

Many different types of M&A transactions
may trigger notification requirements. For
convenience, | adopt terminology from
acquisitions of sole control in which one party
(the “buyer”) is acquiring a business (the
“target”) from another party (the “seller”),
and the buyer and seller enter into a definitive
purchase and sale agreement (the “Purchase
Agreement”). This terminology may not be
appropriate in cases involving an acquisition
of a public company, where the buyer's
counterparty is the board of the target, a
merger or a joint venture, but many of the
same issues arise.

J. Modrall, “EU Plans Major Merger Review
Expansion,” The M&A Lawyer, July-August
2013.

This article focuses only on antitrust-approval
risks, not other antitrust risks, such as potential
antitrust liabilities of the target, or other
regulatory approvals.

Agreement and Plan of Merger among AMR
Corporation, AMR Merger Sub, Inc. and US
Airways Group, Inc., dated as of February 13,
2013 (the "AA/US Airways Agreement”).
Merger Protocol between United Parcel Service,
Inc. and TNT Express N.V. dated 19 March 2012
(the "UPS/TNT Agreement”).
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