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Message from the Editor
Timing is everything. The day after we sent our June Update
to the printers, renewed talk of another leadership challenge
ended in Mr Kevin Rudd being reinstated as Prime Minister of
Australia on 27 June. While at the time of writing (22 July) the
14 September Federal election date remains unchanged, there is talk of bringing
the date forward and it is no longer safe to assume that there will be a change in
government following the election. With such uncertainty in the political sphere, we
return to the traditional battleground for an update from the courts where we have
seen some interesting decisions in the last month.
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$600,000 in Damages Awarded to Workplace Bullying Victim

A recent Victorian Supreme Court decision has highlighted the need for employers to
3

take swift action when an employee reports workplace bullying. The 61-year-old part-

Parliament Watch: Amendments
to the Fair Work Act Passed
and (Partly) in Effect
3

time employee was awarded $300,000 in damages for pain and suffering for a severe
psychological condition that resulted from years of sustained intimidation, bullying
and harassment from her manager, together with $292,554 for pecuniary loss.

The Court found that the employee experienced a “pattern”

To demonstrate majority support, the Union unsuccessfully

of bullying behaviour including a book being thrown at her

sought to rely on a range of communications including 500

and repeated verbal attacks from her manager, among other

“likes” from employees on the Union’s Facebook page.

incidents over a four-year period. Back in 2003, and again
in 2005, the employee notified her employer about the ten-

The FWC dismissed the Association’s application, holding that

sion with her manager and the Court was satisfied that had

“the majority of the communications were not expressions of

the employer acted promptly, the employee would not have

support of the requisite kind” and even if they were, did not

suffered any (or any significant) psychological injury. The

constitute a majority of the relevant class of employees.

Court was also critical of the employer for misleading the
employee that it was taking action to deal with the complaint

Food for thought: As unions continue efforts to boost mem-

(e.g. promising to implement a workplace conduct policy)

bership and stay relevant to modern workforces, companies

when it did not.

that employ workers that fall within union coverage should
keep their ears close to the ground (or should we say the

In finding the employer vicariously liable for the conduct of

computer screen?) as Facebook and Twitter “campaigning”

the manager, the Court emphasised that an employer can-

becomes more frequent and accessible. Expect also to see

not abrogate its responsibility for assessing the risk of injury

more jostling between competing unions for membership

to an employee. Once a complaint is made, the employer

and recognition at the workplace.

has a positive obligation to investigate.
Social media campaigning also opens up another avenue

Swan v Monash Law Book Co-operative [2013] VSC 326

for workplace bullying and coercion in support of a union’s
agenda. It is important to have good grievance policies and

Reflection for employers: With a new Federal bullying com-

procedures to be able to investigate and discipline workers

plaints jurisdiction commencing on 1 January 2014 and Safe

for intimidation or bullying occurring between workers on

Work Australia in the process of finalising a Code of Practice

social media platforms.

on bullying, there is no doubt that workplace bullying is
under the spotlight in Australia. If your organisation does not
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already have a policy, it should be a priority to develop and

Adverse Action Update: The Privacy Act Did Not
Give a Worker a “Workplace Right”

The Federal Circuit Court has determined that the Privacy

implement one.

Act 1988 (Cth) is not a “workplace law” for the purpose of
We recommend employers review their policies to set stand-

protecting a person against adverse action under s 340 of

ards of appropriate workplace behaviour and ensure appro-

the Fair Work Act 2009 (Cth) (“Act”).

priate processes are in place to address grievances.
The employer in question had engaged a graduate intern

Bargaining Update: FWC “Dislikes” Majority

mittently as an independent contractor and later asked her

Vote Conducted on Facebook

to apply for a full-time role as an employee. As part of the

The Fair Work Commission (“FWC”) has held that Facebook

pre-employment screening process, the job applicant was

“likes” are not enough to show that a majority of employees

required to provide an electronic copy of her signature and

are in support of an application for union registration as an

a digital copy of her passport to an agent conducting the

enterprise association.

pre-employment drug test. The job applicant declined, citing
concerns about identity theft and privacy.

In a battle for members, a new union iCabin Crew Connect
(“Union”) applied to the FWC to become a registered union

The prospective employer withdrew the offer of employ-

covering Virgin Australia’s 2000-plus cabin crew employees.

ment and at the expiry of the latest engagement termi-

In order to gain registration, the Union had to establish that

nated the independent contractor arrangement. Although

it had majority support of the employees it was seeking to

the prospective employer eventually hired the job applicant

represent.

a few months later (having decided that she had provided

2

sufficient information to pass the pre-employment check), it

new location would have offered them employment in similar

dismissed her because she did not accept the authority of

catering-based roles with the same pay and hours.

her manager.
The employer applied to the Fair Work Commission (“FWC”)
The job applicant was unsuccessful in her claim for more

to get an order to vary the obligation to pay redundancy

than $2 million for loss of future earnings alleging that the

pay to the two workers who refused to be redeployed. FWC

withdrawal of the original offer, termination of the inde-

affirmed that the employer bears the onus of proving that

pendent contractor arrangement and dismissal amounted

such an offer is acceptable. The employer submitted that

to adverse action for exercising a workplace right arising

the employees’ contracts provided for such a move and

under a workplace law, namely the Privacy Act 1988 (Cth)

therefore it was entitled to change the location.

(“Privacy Act”).
The FWC held that the additional travel time to the new
The Court held that the Privacy Act is also not a “workplace

location did not constitute an unacceptable offer of alter-

law” for the purpose of the general protections provisions

native employment. The FWC was satisfied that the appro-

in the Act, as the primary concern of the Privacy Act is not

priate travel time to the new location was considerably less

aimed at regulating the relationship between employers and

than what the employees claimed and did not prevent the

employees. However, the judge conceded that a provision

offer from being acceptable. The employer’s application to

within an Act or regulation could regulate the relationship

reduce the employees’ redundancy pay to zero was granted.

between employers and employees even though the Act or
the regulations as a whole did not do so.

Spotless Services Australia Limited [2013] FWC 4484

In any case, the Judge found that the employer had dis-

Lessons for employers: What is acceptable will depend on

charged the onus of proving that it had terminated her

the circumstances. The 25km distance in this case needs

employment because of her attitude to her manager and

to be considered in the context of the roles which were

not because she had commenced an adverse action claim.

located outside a central business district and amounted to
only an additional travel time of 25 minutes each way. It was

Austin v Honeywell Ltd [2013] FCCA 662

also noted that given the flexible nature of catering work, it
would not have been realistic for the employees to expect to

In a nutshell: Not all statutory rights amount to workplace

remain at their current location indefinitely.

rights granting protection against adverse action. Whether a
workplace right exists depends on whether the provision or

This decision is a timely reminder of the helpful provisions

Act is aimed at regulating the relationship between employers

in the Act which allow employers to apply to the FWC to

and employees. The Privacy Act was held not to be a work-

reduce the redundancy cost exposure when suitable alter-

place law, therefore it did not give rise to a workplace right.

native employment has been offered.

n

How Far Is Too Far? FWC Gives Guidance on

New and noteworthy—IDENTIFYING KEY
DEVELOPMENTS IN AUSTRALIAN LABOUR
REGULATION

What Is Reasonable Travel for an Alternative
Offer of Employment
A recent decision has provided very helpful guidance on
what constitutes an acceptable offer of alternative employment where the position has been made redundant.

n
In this matter, two employees for a catering service in the

Parliament Watch: Amendments to the Fair
Work Act Passed and (Partly) in Effect

For the last few months, we have been following the pro-

Hunter region rejected an offer of alternative employment
on the basis that the 25km travelling distance to the new

gress of the amendments to the Fair Work Act 2009 (Cth)

location was too far, making the offer unacceptable. The

(“Act”) and on 27 June, the Fair Work Amendment Bill 2013

3

passed both Houses of Parliament, becoming the Fair Work

Did you know?

Amendment Act 2013 (“Amendment Act”) and receiving
Royal Assent the next day.

New Fair Work Information Statement Available
Online. Employers are reminded that all new employ-

As reported in our March and April Updates, the Amendment

ees need to be given a copy of the Fair Work

Act amends Australia’s workplace relations laws by intro-

Information Statement published by the Fair Work

ducing new rights under the Act and conferring new powers

Ombudsman, before or as soon as possible after com-

on the workplace tribunal, the Fair Work Commission (the

mencing employment. Make sure your organisation

“FWC”). Relevantly, the FWC will pick up a new jurisdiction

has the latest version on file as an updated version

commencing 1 January 2014 to hear bullying complaints, and

was released effective 1 July and is available from the

also arbitrate general protections claims with the consent

FWO web site ( http://www.fairwork.gov.au/FWISdocs/

on the parties. However, in order to enable the amendments

Fair-Work-Information-Statement.pdf ).

to be passed, the Federal Government abandoned the proposal to give the FWC the power to arbitrate stalled greenfields agreement negotiations.
A number of the “family friendly” amendments relating to

Questions

concurrent unpaid parental leave, special maternity leave

If you have any questions arising out of the contents of

and flexible work arrangements have already come in effect,

this Update, please do not hesitate to contact Adam Salter,

commencing on 1 July 2013.

Partner, or Lisa Franzini, Associate.

The balance of the amendments will come into effect on

Adam can be contacted by email at asalter@jonesday.com

1 January 2014, including the new bullying complaints juris-

or by phone on +612 8272 0514.

diction and union right of entry provisions which have given
the green light for discussions to take place in lunch areas.

Lisa can be contacted by email at lfranzini@jonesday.com or

In addition, employers will need to consult with employees

by phone on +612 8272 0704.

(and their representatives) covered by a Modern Award or
Enterprise Agreement about changes to rosters.
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