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On January 1, 2012, a new version of the ICC Rules 

of Arbitration (the “2012 ICC Rules”) came into force. 

They will apply to all new cases that the ICC has 

received since January 2, 2012, regardless of the 

date of the arbitration agreement under which the 

arbitration is brought.1

The 2012 ICC Rules contain a number of changes to 

the previous (1998) version of the ICC Rules of Arbi-

tration (the “1998 ICC Rules”). We will summarize 

some of the most significant changes below, follow-

ing which we will briefly discuss the drafting of ICC 

arbitration clauses in light of the 2012 ICC Rules.

Changes to aChieve greater speed 
and Cost-effiCienCy
One of the objectives of the ICC Task Force, which 

from October 2008 to May 2011 was in charge of 

revising the ICC Rules,2 was to address the ongo-

ing criticism regarding the costs and the dura-

tion of international arbitrations, in particular ICC 

arbitrations. The need to achieve greater speed 

and cost-efficiency was thus a central preoccu-

pation of the ICC Task Force in light of comments 

from a number of users of its services. To address 

these concerns, the 2012 ICC Rules include the 

following changes: 

• A change in the procedure for jurisdictional objec-

tions. Under the 1998 ICC Rules, the ICC Court had 

to take a prima facie decision on jurisdiction when-

ever a jurisdictional objection was raised or no 

Answer submitted.3 Under the 2012 ICC Rules, by 

contrast, such a decision will be taken only when 

the Secretary-General refers the matter to the ICC 

Court, which will happen only exceptionally (e.g., in 

multi-party and multi-contract cases).4

• An obligation for prospective arbitrators to confirm, 

in their “statement of acceptance,” that they have 

sufficient availability to conduct the arbitration, and 

to indicate the periods during which they will be 

unavailable during the next 12 to 18 months.5

• Increased powers for the ICC Court to make direct 

appointments of arbitrators instead of acting on 

proposals by national committees,6 thus avoid-

ing any delay or deadlock in the appointment 
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process.7 nevertheless, the ICC Court can be expected 

to continue to make the overwhelming majority of 

i ts appointments based on proposals by national 

committees.

• An obligation on the arbitral tribunal and the parties to 

make “every effort to conduct the arbitration in an expe-

ditious and cost-effective manner, having regard to the 

complexity and value of the dispute.”8

• An obligation on the arbitral tribunal to convene, at an 

early stage in the proceedings, a “case management con-

ference,” at which the parties will be consulted on “proce-

dural measures.”9 Such measures may include the “case 

management techniques” listed in the new Appendix IV to 

the 2012 ICC Rules.

• An obligation on the arbitral tribunal to declare the pro-

ceedings closed as soon as possible after the later of 

(a) the last hearing concerning matters to be decided in 

an award or (b) the filing of the last authorized submis-

sions concerning such matters, and at the same time to 

inform the ICC Secretariat and the parties of the date 

by which the arbitral tribunal expects to submit its draft 

award to the Court for approval.10

• The explicit granting of power to arbitral tribunals to take 

into account “the extent to which each party has con-

ducted the arbitration in an expeditious and cost-effective 

manner” when deciding which party should bear the costs 

of an arbitration.11

It can be expected that these changes will over time result 

in a welcome decrease in the overall length of ICC arbitra-

tions and will improve their cost-efficiency.

the emergenCy arbitrator
The 2012 ICC Rules have also introduced new “Emergency 

Arbitrator Provisions,” in Article 29 and Appendix V. These 

give a party the option to apply for interim measures, in the 

period before the arbitral tribunal has been constituted, 

to an “emergency arbitrator” instead of having to apply to 

national courts for such relief.

Previously, there had already existed the “Rules for a Pre-

Arbitral Referee Procedure,” which also allowed parties 

to apply for interim measures before the arbitral tribunal 

had been constituted. However, the Rules for a Pre-Arbi-

tral Referee Procedure applied only where the parties had 

expressly agreed to them. By contrast, the Emergency Arbi-

trator Provisions apply automatically, without the need for 

parties to agree to them. To the contrary, parties that do not 

want them to apply will need to opt out of them.

The Emergency Arbitrator Provisions will apply only if the fol-

lowing three conditions are satisfied:

1. The arbitration agreement between the parties was 

concluded before January 1, 2012;12

2. The parties have not agreed to opt out of the Emer-

gency Arbitrator Provisions;13 and

3. The parties have not agreed to another pre-arbitral 

interim measures procedure (e.g., the Rules for a Pre-

Arbitral Referee Procedure).14

In addition, the Emergency Arbitrator Provisions will apply 

only to “parties that are either signatories of the arbitration 

agreement under the Rules that is relied upon for the appli-

cation or successors to such signatories.”15 In other words, 

the Emergency Arbitrator Provisions cannot be invoked 

against a person who has not signed the arbitration agree-

ment, even where that person might ultimately be found by 

an arbitral tribunal to be bound by that agreement.16 

Where the Emergency Arbitrator Provisions do apply, the 

procedure is essentially as follows:

• The party wanting the interim measures must file an 

“Application for Emergency Measures” with the ICC 

Secretariat;17

• Within a maximum of two days of receiving the Applica-

tion, the President of the ICC Court will appoint an emer-

gency arbitrator.18 However, he/she will not do so if the 

arbitral tribunal has already been constituted.19 The emer-

gency arbitrator must be independent and impartial20 

and cannot go on to become a member of the arbitral 

tribunal;21 

• The emergency arbitrator, once he/she has received the 

file, will have a maximum of 15 days to take his/her deci-

sion, which will take the form of an “Order,” not an award.22 
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The emergency arbitrator’s Order will last until (at the latest) 

the time when the arbitral tribunal issues its award, unless 

the arbitral tribunal decides to extend its effect.23 However, 

the arbitral tribunal is in no way bound by the emergency 

arbitrator’s Order and can “modify, terminate or annul” it 

whenever it wishes.24

The cost of an application under the Emergency Arbitra-

tor Provisions will in general be limited to a one-off fee of 

USD 40,000, payable at the time that the Application is 

filed with the ICC Secretariat.25 However, this fee, which will 

cover the ICC’s administrative expenses and the emergency 

arbitrator’s fees and expenses, may in exceptional circum-

stances be increased by the President of the ICC Court.26

The Emergency Arbitrator Provisions thus fill a significant 

lacuna in ICC arbitration: parties to ICC arbitration agree-

ments will no longer need to incur the expense, delay, and 

risks of applying to state courts for interim measures in the 

period before the arbitral tribunal has been appointed.

multi-party and multi-ContraCt disputes
Multi-party and multi-contract disputes (i.e., disputes involv-

ing more than two parties or more than one contract) raise 

some of the most difficult issues in international arbitration. 

yet the 1998 ICC Rules contained little guidance on how 

such arbitrations should be handled, except, in its Article 10, 

the rule regarding the appointment of arbitrators when there 

were more than two parties on the Claimant’s or Respon-

dent’s side. By contrast, the 2012 ICC Rules contain clearer 

guidance on such issues, which to some extent confirm the 

practice that the ICC Court had developed in a few cases 

in recent years. That practice was, however, in flux and truly 

known only to a few insiders of ICC arbitrations. The 2012 

ICC Rules now set out the admissibility requirements for 

multi-party and multi-contract disputes to proceed under its 

Rules, without thereby extending the ambit of the relevant 

arbitration agreement. In particular:

Joinder. Article 7 provides a mechanism for joining into an 

arbitration a person who is not yet a party to an arbitration 

(i.e., an “additional party”) by filing a “Request for Joinder” 

(which follows the format of a Request for Arbitration). A 

Request for Joinder can be made by any existing party to the 

arbitration at any time up until any arbitrator has been con-

firmed or appointed by the ICC Court.27 However, the fact of 

joining an additional party into an arbitration does not in itself 

confer jurisdiction on the arbitral tribunal with respect to that 

party. The additional party will still be able to argue, for exam-

ple, that it is not bound by the arbitration clause.

Cross-claims. Article 8 allows for cross-claims between 

multiple parties (e.g., claims by one respondent against 

another) up until the moment when the Terms of Reference 

have been signed (and with the arbitral tribunal’s permis-

sion thereafter). Again, claims will be subject to jurisdic-

tional objections.

Multiple Contracts. Article 9 makes it clear that claims aris-

ing under different contracts (e.g., a shareholders’ agree-

ment and a joint venture agreement) can be made in the 

same arbitration, regardless of whether the claims are made 

under the same arbitration agreement, provided, of course, 

that the arbitration agreements are compatible28 and that all 

parties have agreed to a single arbitration. Again, the parties 

will be able to raise jurisdictional objections.29

Consolidation. Article 10 allows the Court (at the request of 

a party) to consolidate two or more ICC arbitrations into a 

single arbitration where either (a) the parties agree to that, 

(b) all of the claims are made under the same arbitration 

agreement, or (c) the claims are made under different arbi-

tration agreements but “the arbitrations are between the 

same parties, the disputes in the arbitrations arise in con-

nection with the same legal relationship, and the Court finds 

the arbitration agreements to be compatible.”

Constitution of Arbitral Tribunal. Article 12 provides rules 

for the constitution of three-member arbitral tribunals in 

multi-party disputes. The multiple claimants and/or respon-

dents are to jointly nominate an arbitrator.30 Where an addi-

tional party is joined into the arbitration, the additional party 

“may” jointly nominate an arbitrator with the claimant(s) or 

respondent(s).31 In the absence of such a joint nomination, 

the Court “may appoint each member of the arbitral tribu-

nal.”32 This may, depending on the circumstances, mean that 

the ICC Court would itself appoint all three members of the 
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arbitral tribunal (i.e., instead of confirming any nomination 

made by a party).

Confidentiality
To the surprise of some users of arbitration, the confidential-

ity of the arbitral process is not protected under all arbitra-

tion laws, let alone under all arbitration rules. To wit, the 2012 

ICC Rules do not contain any general confidentiality under-

taking for either parties or arbitrators, nor did their prede-

cessor versions.33 It is a matter for the parties to agree on 

whatever degree of confidentiality they wish to associate to 

(future) arbitral proceedings. The 2012 ICC Rules do, how-

ever, now grant arbitral tribunals the express power, upon 

the request of any party, to “make orders concerning the 

confidentiality of the arbitration proceedings” and to “take 

measures for protecting trade secrets and confidential 

information.”34

There remains some uncertainty as to the circumstances 

under which arbitral tribunals may use this power. Can they 

make such orders at their sole discretion? Or can they only 

do so where the arbitration clause (expressly or impliedly) 

provides for an obligation of confidentiality? There are as yet 

no clear answers to these questions.

Thus, parties who want the existence of the arbitration, all 

materials and information exchanged in the arbitration, and 

of any orders or awards made in the arbitration to remain 

confidential may need to add appropriate language.

drafting iCC arbitration Clauses
How do the 2012 ICC Rules affect the drafting of an ICC arbi-

tration clause? In two-party and single contract disputes, not 

at all, and it will be noted that the ICC standard arbitration 

clause remains unchanged.35

Where multi-party and multi-contract transactions are at 

stake, the new provisions on multi-contract and multi-party 

arbitrations of the 2012 ICC Rules will have to be carefully 

considered when drafting, for example, an umbrella arbi-

tration agreement to be signed by all parties to the overall 

transaction and to which disputes arising under all contracts 

are subject. In the absence of specific provisions, parties 

to multi-party agreements and/or to multiple contracts can, 

however, equally rely on the ICC standard arbitration clause. 

In any type of case, where (for any reason) the parties prefer 

that the Emergency Arbitrator Provisions should not apply, 

this should be expressly stated in the arbitration agreement, 

as explained above. To this effect, the ICC has proposed the 

following language, which is to be added to the standard 

ICC arbitration clause: “The Emergency Arbitrator Provisions 

shall not apply.”
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