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|. INTRODUCTION

Your client just spent the day on the witness stantlial, giving her side of the
facts that support her claim. You did not ask &gout her conversations with you
or any of her other attorneys, and they never came But, just to be safe, you
prefaced several of your more general questionis thi¢ limitation that she was to
answer without revealing any discussions with yoher other attorneys.

The next day, your adversary calls you to the sts@ witness. In the heated
exchange that follows, she explains to the judge, tinder Ohio law, your client’s
voluntary testimony waived the attorney-client gege. Specifically, she points to
Ohio Revised Code § 2317.02(A)(1), which providestt “if the client voluntarily
testifies ..., the attorney may be compelledtastify on the same subject.”
Outraged, you respond that your client’s testimaayt nowhere near the substance
of attorney-client privileged communications, serth cannot possibly be a waiver.
As to the statute, you explain that its referencethe “same subject” limits its
application to instances where, unlike here, thentlreveals the substance of

" David B. Alden is a litigation partner and Matth&u Silversten is a litigation associate in
Jones Day's Cleveland, Ohio office. The viewsfegh in this Article are the personal views
of the authors and do not necessarily reflect thidones Day or its clients.

1 OHio Rev. CODEANN. § 2317.02(A)(1) (West 2011).
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attorney-client communications, which waives thavifgge and, thus, allows
examination of the attorney “on the same subjeti/ho wins this argument? The
short answer: It may not be you.

As detailed in Part Il below, the sentence in CRavised Code § 2317.02(A) on
which your adversary focused can be traced to @igiom in Ohio’s first code of
civil procedure, which was enacted in 1853.That code of civil procedure
eliminated the common law “interested witness fulhich provided that interested
witnesses-anyone with an interest in the litigation includingarties—were
incompetent to testify based on concerns aboutittkeof perjury?> However, it
exacted a heavy price for this new ability of pestio testify. Specifically, voluntary
testimony was “to be deemed a consent to the exaioini of the witness’s
“attorney . . . on the same subjett.Presumably, this was intended to address the
common law’s concerns about perjury by interestédesses. Part Il also describes
subsequent modifications to this provision up tlgtodts incorporation into the
current Ohio attorney-client privilege statute, ®IRevised Code § 2317.02(A), as
well as the manner in which courts interpreted thiguage through the first half of
the twentieth century.

Part Il of this Article describes more recent démis addressing claims that,
based on Ohio Revised Code & 2317.02(A), voluntastimony waives the
attorney-client privilege. It concludes that, vehit rarely occurs, there is a risk that
a court will find that the statutory attorney-cligarivilege waiver provision, enacted
in 1853 to address concerns underlying the comnawisl now-long-forgotten
“interested witness rule,” remains in effect.

Part IV examines the extent to which a rule thativera occurs in such
circumstances can be reconciled with the policiededying the attorney-client
privilege and criminal defendants’ right to testifytheir own defense. It concludes
that a rule that voluntary testimony results inraad waiver of the attorney-client
privilege cannot be reconciled with modern justifions for the attorney-client
privilege. Finally, Part V outlines proposals tonform Ohio law to modern
concepts of privilege waiver.

Il. THE WAIVER THROUGHVOLUNTARY TESTIMONY STATUTE: ITSORIGIN,
EVOLUTION, AND APPLICATION BEFORE1960

Ohio statutorily adopted English common law bothewtOhio was a territory
and again after becoming a state on March 1, 28@&hglish common law courts
regularly recognized the attorney-client privilege the eighteenth and early
nineteenth centuriés. We have not located reported Ohio decisions tjrec

2 See infrePart I1LA.
3 See infranotes 23-24 and accompanying text.
4 See infranote 30 and accompanying text.

® 1 THE STATUTES OFOHIO AND OF THE NORTHWEST TERRITORY, ADOPTED ORENACTED
From 1788710 1833INcLUSIVE 190 (Salmon P. Chase ed., 1833) [hereinaftexsg] (statute
passed on July 14, 1795; adopting common law fer@io territory);id. at 512 (statute
passed on February 14, 1805; adopting common lawthie State of Ohio and, in § 2,
repealing analogous 1795 territorial law).

® See generall JoHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAwW §§ 2290-91
(John T. McNaughton rev., Little, Brown & Co. 196t)scussing the history of the attorney-
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addressing the attorney-client privilege before8®evertheless, other American
courts, on which Ohio courts frequently relied dgrthis erd, regularly recognized
the attorney-client privilege in the first halfthie nineteenth centufy.

Reported decisions from that time, however, dorefiect consideration of the
effect of voluntary testimony as a potential waieérthe attorney-client privilege.
This dearth of authority is likely the result ottFact that the interested witness rule
barred privilege-holders from testifying at allnmst circumstances where the issue
of waiver through voluntary testimony might havesen® Specifically, at common
law in the eighteenth and early nineteenth cergungtnesses with a pecuniary
interest in the action, including parties, wereoimpetent to testify based on a
presumed need to avoid opportunities for perjuredtihony, and criminal
defendants, while permitted to testify, could resttify under oatf’

The “interested witness rule” came under attadkngland in the first half of the
nineteenth century from Jeremy Bentham, among sihere argued that the rule’s
presumed benefitexcluding perjured testimonycarried with it too great a cost in
terms of excluding relevant evidence, particulamdlyen cross-examination and the
jury’s awareness of the interest reduced the patettiat fact-finding would be
based on perjured testimoffy. The reformers ultimately prevailed. The rule
disqualifying interested witnesses was abolishedEimgland for (1) non-party
witnesses in civil and criminal actions by Lord Dean’'s Act in 1843; (2) civil
parties by Lord Brougham’'s Act in 1851; and (3punal defendants by the
Criminal Evidence Act of 1898

Before 1850, Ohio courts regularly excluded intergsvitnesses as incompetent
to testify, following the English common law rufe.On March 23, 1850, the Ohio

client privilege and explaining that the priviledates back to the reign of Queen Elizabeth);
Geoffrey C. Hazard, JrAn Historical Perspective on the Attorney-Clientvitege 66 GaLIF.

L. Rev. 1061, 1069-87 (1978) (tracing the developmenthefprivilege in English common
law from the seventeenth through the nineteenttuciess).

’ See, e.g.Lessee of Glover's Heirs v. Ruffin, 6 Ohio 2583%) (citing and relying on
decisions from other jurisdictions); McGregor & Go.Kilgore, 6 Ohio 358 (1834) (same);
Morris v. Edwards, 1 Ohio 189 (1823) (same); Kerkhack, 1 Ohio 161 (1823) (same).

8 See, e.g.Jenkinson v. Indiana, 5 Blackf. 465 (Ind. 1840)kexi v. Kilburne, 27 Me.
252 (1847); Hatton v. Robinson, 31 Mass. (14 Pi¢k§ (1833); Crisler v. Garland, 19 Miss.
(11 S. & M.) 136 (1848); March v. Ludlum, 3 Sand.@5 (N.Y. Ch. 1845); Moore v. Bray,
10 Pa. 519 (1849).

® See generally2 bHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAw §§ 575-87
(James H. Chadbourne rev., Little, Brown & Co. 197&escribing history of interested
witness rule); Ferguson v. Georgia, 365 U.S. 5718-87 (1961) (describing history of
interested witness rule in criminal actions).

19 Ferguson 365 U.S. at 573-87.

17 EREMY BENTHAM, THE WORKS OF JEREMY BENTHAM (RATIONALE OF JUDICIAL
EVIDENCE PART 2) (1843).

12 1d. at 919-21.

13 Joel N. BodanskyThe Abolition of the Party-Witness Disqualificatiohn Historical
Survey 70 Kv. L.J. 91, 93 (1981-82).

14 See, e.g.Dille v. Woods, 14 Ohio 122 (1846) (reversing whénterested witness's
testimony was admitted); Armstrong v. Deshler, 1103475 (1843) (affirming exclusion of
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General Assembly passed a statute that was basddmh Denman’s Act and

removed the competency limitation on interesteddtbarty withesses, as well as on
parties called on cross-examination in courts @f, lut it retained the rule that
parties seeking to testify voluntarily were incorgme’® On March 18, 1851, the
General Assembly extended this rule to chanceiiprst®

A. The 1853 Ohio Code of Civil Procedure

On March 11, 1853, the Ohio General Assembly edathe Code of Civil
Procedure (“1853 Ohio CCP*j,which included over six hundred sections. Days
later, the General Assembly enacted two additideragithy codes, a probate code
and one governing practice before justices of #acp'® Not surprisingly given this
volume of legislative activity in such a short pahi the 1853 Ohio CCP was not
developed from scratch in Ohio and was not evenwthek of Ohio’s General
Assembly. Instead, the 1853 Ohio CCP was prephasedhree commissioners:
William Kennon, William S. Groesbeck, and Daniel Kdorton (collectively “Ohio

interested witness’s testimony); Marshak rel Kearny v. Thrailkil's Ex’r, 12 Ohio 275
(1843) (reversing judgment based on interestedesiis testimony).

15 2 THE PUBLIC STATUTES AT LARGE OF THESTATE OF OHIO: FROM THE CLOSE OFCHASE'S
STATUTES, FEBRUARY, 1833, TO0 THE PRESENT TIME 1522 (Maskell E. Curwen ed., 1853)
[hereinafter @RWEN] (statute passed on March 23, 1850, adopting edman’s rule in
actions at law)repealedCh. 1202, § 606 (Mar. 11, 1853). Chapter 975 iplex\:

Sec. 1.Be it enacted, etcThat a party to any action at law, in any of toarts of
this State, may be examined as a witness by thersel\party, or by either one of
several adverse parties; and for that purpose rmappelled to attend at the trial, if
residing within the county where such suit is pegdior to give a deposition if
without such county, in the same manner, and stbjecthe same rules of
examination, as other witnesses are compellecstifyte

Sec. 2. A person for whose immediate benefit augh action may be prosecuted
or defended, may be examined as a witness in time saanner, and subject to the
same rules of examination as provided in the pliageskction.

Sec. 3. No person offered as a witness shaéixokided by reason of his or her
interest in the event of the action; but this settshall not apply to a party in the
action, nor to any party for whose immediate bengfich action is prosecuted or
defended, nor to any assignee of a thing in actiesigned for the purpose of making
him a witness.

Sec. 4. This act shall take effect from andratfte first day of July next [July 1,
1850].

Id. (footnotes omitted). Footnote one of Chapter 9%5reprinted in Curwen'$uBLIiC
STATUTES AT LARGE, which does not appear in the session laws, stdad“[t]his act is
substantially copied from Lord Denman’s Act, whigtth the English decisions upon it, will
be found in 9 Western Law Journal, 326d.

16 2 QURWEN, supranote 15, at 1597.
17 3 QURWEN, supranote 15at 1938.
18 |d. at 2041, 2052.
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Commissioners on Practice and Pleading”)They were appointed pursuant to
Ohio’s 1851 Constitution, which called for appothteommissioners to “revise the
practice, pleadings, forms and proceedings of thets of record” in Ohig°

The Ohio Commissioners on Practice and Pleadiraysiiary 1853 report to the
General Assembly acknowledged that they were “Ghighdebted to the
extraordinary labors of the New York commissiongpen practice and pleadings,”
but also were “assisted by those of Kentucky, Misisdndiana, Massachusetts, and
other States, where the example of New York has irea great degree followed"”
In the respects that are pertinent here, the 188i® GCP was adapted from the
proposed (but never enacted) December 1850 FinagbrRef the New York State
Commissioners on Pleadings and Practice, oftenrregfeto as the “Field
Commission” after Commissioner David Dudley FieldFi¢ld Commission” or
“1850 Field Code”f?

The three provisions of the 1853 Ohio CCP mostvesie here—sections 310,
314(4), and 315-are closely analogous to provisions in the 1850dRBode. First,
§ 310 of the 1853 Ohio CCP abolished the interewigukss rule for parties to most
civil actions? providing that:

No person shall be disqualified as a witness, ig aivil action or
proceeding, at law, by reason of his interest eakient of the same, as a
party or otherwise, or by reason of his convictafha crime; but such

19 william Kennon was a member of the United Statesis¢ of Representatives (1829-
33; 1835-37), a common pleas judge (1840-47), agatd to the convention that drafted
Ohio’s 1851 Constitution, and sat on the SupremerCof Ohio (1854-56). Lawrence
Kestenbaumindex to Politicians THE PoLiTicAL GRAVEYARD, http://politicalgraveyard.com/
bio/kennedy-kensey.htmli#R9M0OJ2SF8 (last visited Mag011). William S. Groesbeck was
a delegate to the convention that drafted Ohios118onstitution, a member of the United
States House of Representatives (1857-59), andmbereof the Ohio Senate (1862-644l.,
http://politicalgraveyard.com/bio/gritzmacher-grelsf htmI#R9MOIYTRC (last visited May
5, 2011). Daniel O. Morton was the Mayor of Toledo, Ohio (2880) and later the United
States District Attorney for Ohio (1853-5T., http://politicalgraveyard.com/bio/morton.html
(last visited May 5, 2011).

20 OHIO CoNsT. art. XIV, § 2 (repealed 1953).

21 OHI0 COMMISSIONERS ONPLEADINGS AND PRACTICE, REPORT OF THECOMMISSIONERS ON
PRACTICE AND PLEADINGS: CoDE OFCIviL PROCEDUREIV (Columbus, Osgood & Blake 1853)
[hereinafter 1853 @0 COMMISSIONERS REPORT].

22 COMMISSIONERS ONPRACTICE AND PLEADINGS, THE CODE OFCIVIL PROCEDURE OF THE
STATE oOF NEW YORK (Weed, Parson & Co. 1850) [hereinafter 1#0PoSEDFIELD CODE].
New York adopted a code of civil procedure basedtten New York Commissioners on
Practice and Pleadings’ 1848 report and amendembite based on the 1849 revision of that
report, but it never adopted the 1850 Proposed Fielde, which was issued in December
1850. Mildred V. Coe & Lewis W. MorseéChronology of the Development of the David
Dudley Field Codg27 GRNELLL.Q. 238 (1942).

2 parties still were incompetent “where the advesy is the executor, or administrator,
of a deceased person, when the facts to be prdvauspired before the death of such
deceased person.” 3JRWEN, supranote 15, at 1986.
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interest or conviction may be shown for the purpos$eaffecting his
credibility.?*

The wording of § 310 closely tracked the wordingaof 1849 Connecticut statute
and, in substance, had the same effect as § 170$eofl850 Field Code.
Furthermore, reflecting the significance of thetéiested witness rule” in that era,
the reports of both the Ohio Commissioners on Riggdand Practice and the Field
Commission included lengthy comments with thesd¢icges explaining that the risk
of perjury created by admitting testimony from netsted witnesses was (1) offset by
the jury’s ability to consider the interests invedy as well as the adverse party’s
ability to explore the testimony on cross-examimatiand (2) outweighed by the
benefits of admitting such highly-relevant testimgéh

Second, § 314(4) of the 1853 Ohio CCP renderedreys “incompetent to
testify . . . concerning any communication madéita by his client in that relation,
or his advice thereon, without the client's conséhtAlthough set forth in terms of
the attorney’s incompetence to testify and not agrigilege for confidential
attorney-client communications, this is the initi@hio legislative enactment

2 d.

% RevVISED STATUTES OF THE STATE OF CONNECTICUT 86 (Case, Tiffany, and Co. 1849)
provided that:

No person shall be disqualified as a witness in suiy or proceeding at law, or in
equity, by reason of his interest in the evenhefdame, as a party or otherwise; or by
reason of his conviction of a crime; but such iestor conviction may be shown for
the purpose of affecting his credit.

Section 1708 of the 1850 Field Code abolished tiherésted witness rule for parties. 1850
ProPoseDFIELD CODE, supranote 22, 8 1708 (“All persons, without exceptiatherwise
than as specified in the next two sections [retptm those of unsound mind, children under
10 years of age, and certain confidential commuitica], who, having organs of sense, can
perceive, and perceiving can make known their péimes to others, may be witnesses.
Therefore neither parties, nor other persons whe laa interest in the event of an action or
proceeding, are excluded, nor those who have beemiated of crime, nor persons on
account of their opinions on matters of religioadidf: although in every case, the credibility
of the witness may be drawn in question . . . .").

26 18530HI0 COMMISSIONERS REPORT, supranote 21, at 128-41; 1838ROPOSEDFIELD
CoDE, supranote 22, at 715-25.

27 Section 314 of the 1853Hi10 CCPprovided:

The following persons shall be incompetent to tgsil) Persons who are of unsound
mind at the time of their production for examinatio(2) Children under ten years of
age who appear incapable of receiving just impoessof the facts respecting which
they are examined, or of relating them truly. K8)sband and wife, for or against
each other, or concerning any communication maderteyto the other during the
marriage, whether called as a witness while thatiom subsisted or afterwards. (4)
An attorney, concerning any communication madenoly his client in that relation,
or his advice thereon, without the client's consen) A clergyman or priest,
concerning any confession made to him in his peifesl character, in the course of
discipline, enjoined by the church to which he bg® without the consent of the
person making the confession.

3 CURWEN, supranote 15, at 1986-87.
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recognizing something resembling the common lawr@adly-client privilege. The
1850 Field Code had a similar provision, 8§ 1710icWwiprovided:

There are, particular relations, in which it is thelicy of the law to

encourage confidence, and to preserve it invioltterefore, a person
cannot be examined, as a witness, in the followiges: . . . An attorney
cannot, without the consent of his client, be exedj as to any
communication made by the client to him, or hisiegh\given thereon, in
the course of professional employméht.

Third, § 315 of the 1853 Ohio CCP provided thatdlient can waive § 314(4)’s
prohibition against attorneys testifying as to mtey-client communicatiorfs.
Under § 315, “[i]f a person offer[s] himself as atrvess, that is to be deemed a
consent to the examination also of an attorneyon. the same subject, within the
meaning of’ § 314(4)° Section 315, which had no explanatory commennftbe
Ohio Commissioners on Practice and Pleadings, wadynidentical to § 1711 of the
1850 Field Code, which provided: “If a person offémself as a witness, that is to
be deemed a consent to the examination also, ¢f. a[nattorney . .. on the same
subject, within the meaning of the [second] sut=idri[] of the last sectior®™ And,
just as the Ohio Commissioners on Pleadings andtiBeaincluded no explanatory
comment with § 315 of the Ohio CCP, the Field Coswigin had none explaining
§ 1711 of the Field Code.

Thus, the 1853 Ohio CCP did three things: (1) far first time, it made parties
competent to voluntarily testify in most civil amtis; (2) it rendered attorneys
incompetent to testify as to communications fromg advice provided to, their
clients; and (3) it provided that a person’s votupttestimony was “deemed a
consent to the examination also of an attorneyon the same subject” Section
315 of the 1853 Ohio CCP did not define the scop¢he “same subject” as to
which the attorney could be examined. However, ithelied consent to the
attorney’s examination in § 315 was triggered by there fact that the privilege-
holder “offer[ed] himself as a witness,” as oppotethe privilege-holder providing
testimony as to the substance of communicatiorts thi attorney?>

Given that the waiver-triggering event was voluityatestifying, rather than
testifying about the substance of attorney-cliamnmunications, a normal reading
of the scope of the consented-to examination ofatt@rney on the “same subject”
might be that it extended to all matters as to Wwhibe voluntarily-testifying

2 1850PROPOSEDFIELD CODE, supranote 22, § 1710.
2 gection 315 of the 1853Hi10 CCP provided:

If a person offers himself as a witness, that isbto deemed a consent to the
examination also of an attorney, clergyman, orgprien the same subject, within the
meaning of the last two subdivisions of the presgdiection.

3 CURWEN, supranote 15, at 1987.
%0 1d.
31 1850PROPOSEDFIELD CODE, supranote 22, § 1711.
32 See18530HI0 COMMISSIONERS REPORT, supranote 21, at 142.

% d.
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privilege holder testified, rather than being liedt to any attorney-client
communications about which the person may haventatily testified. Moreover,
interpreting the implied privilege waiver broadly this manner would, at least in a
general sense, tend to reduce the risk of perjtegiimony that, in connection with
their respective statutory proposals allowing arto voluntarily testify, so troubled
the Ohio and New York commissioners.

B. King v. Barrett(1860)

The Supreme Court of Ohio first interpreted §8§ 3}4(nd 315 of the 1853 Ohio
CCP in the context of voluntary client testimonyl®60 inKing v. Barrett®* There,
the plaintiff promissory note holder sued threeedeifant makers of the not&€s The
plaintiff testified voluntarily, and one of the @efdants sought to examine the
plaintiff's attorney concerning related attorneieot communications on the theory
that, under § 315, the plaintiff's voluntary testiny was a “consent” to examining
the attorney® The trial court sustained an objection, prohilgjtthe questioning.

The Supreme Court of Ohio reversed and began dl/sis by noting that the
1853 Ohio CCP had “materially changed the rule @ tcommon law, as to the
competency of witnesses” by eliminating the intezdswitness rule in § 31%.
After quoting 88 314 and 315, the court found thatause the plaintiff had testified
voluntarily that

he waived all the protection which the law wouldextvise have afforded
to communications made by him to his attorney,ipent to the issue on
trial. Those communications were no longer priyélé, and having made
himself a witness, and given evidence generallyh@ case, he was
bound, upon proper inquiry, to tell thehole truth, and his testimony
became liable to the application of all the uswats of truth, and to
impeachment, like that of any other witness, andtfds purpose his
attorney might be called to prove statements amdissions which his
client, as a witness, denied. Indeed, we arefigatishat his attorney
might then be called to prove such admissionsyieerce in chief?

Thus,King found that a party’s voluntary testimony resulteé broad waiver under
§ 315 extending to “communications made by him i ditorney, pertinent to the
issue on trial* In explaining that resulKing focused on § 315's express wording
and perjury-related concerns such as the obligdtmmtell the wholetruth” and the
need to be “liable to the application of all theuals tests of truth, and to
impeachment, like that of any other witne$5.”

34 King v. Barrett, 11 Ohio St. 261 (1860).
% 1d. at 262.

% 1d. at 262-64.

7 1d. at 263.

% 1d. at 263-64.

39 |d. at 264 (italics in original).

40 1d.

41 |d. (italics in original).
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C. Duttenhofer v. Ohi¢1877)

In 1867, the Ohio General Assembly eliminated thterested witness rule for
criminal defendants, making them competent to viaitly testify on their own
behalf and bringing Ohio’s criminal law in line Witits civil law following the
passage of § 310 of the 1853 Ohio CEPA decade later, the Supreme Court of
Ohio, in Duttenhofer v. Ohipconsidered whether a criminal defendant’s volynta
testimony allowed the prosecution to call the ddémt's attorney and examine him
regarding otherwise confidential attorney-clienteounications® There, the trial
court had allowed the prosecution to call and ee&smine the defendant’s attorney
regarding testimony the defendant had voluntarnigvjsled on direct?

Reversing, the Supreme Court of Ohio began byudating:

It is . . . a general rule of jurisprudence, thatére an attorney is
employed by a client professionally, to transadfgssional business, all
the communications that pass between the clienttlaadattorney in the
course and for the purpose of that business arevilgged
communications, and that the privilege is the peye of the client and
not of the attorney®

Then, after noting that § 315 of the 1853 Ohio C@®vides, that, if a person offer
himself as a witness, that is to be deemed a coieghe examination also of the
attorney, on the same subject,” the court obsethed “[tihe code of criminal
procedure contains no such provision,” and condutiat “no such waiver ought to
be implied,” which it found to be the majority riffe

42 Act of Apr. 17, 1867, ch. 1220, 1867 Ohio Laws 260perseded byct of May 6,
1869, ch. 1710, 1869 Ohio Laws 287. Chapter 1280iged that:

Sec. 1 Be it enacted by the General Assembly of thie $faOhig That in the trial of
all indictments, complaints and other proceedingairest persons charged with the
commission of crimes or offenses, the person segeldashall, at his own request, but
not otherwise, be deemed a competent witness; malt the neglect or refusal to
testify create any presumption against him, notl sivey reference be made to, nor
any comment upon, such neglect or refusal.

Sec. 2. This act shall take effect and be in finme and after its passage.
Id.

43 Duttenhofer v. Ohio, 34 Ohio St. 91 (1877).

* 1d. at 94.

45 |d. (quoting Herring v. Clobery, 41 Eng. Rep. 565 (@84 earse v. Pearse, 63 Eng.
Rep. 950 (1846)).

8 |d. at 95. The Supreme Court of OhioDuttenhofernoted that, following privilege
holders’ voluntary testimony, no waiver of the atiy-client privilege had been found in
Barker v. Kuhn38 lowa 392 (1874Bigler v. Reyher43 Ind. 112 (1873Bobo v. Bryson21
Ark. 387 (1860), oHemenway v. Smitl28 Vt. 701 (1856), while a waiver had been foimd
Woburn v. Henshawl01 Mass. 193 (1869 Duttenhofer 34 Ohio St. at 95.
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D. The 1878 Ohio Code of Civil Procedure

In March 1875, the Ohio General Assembly directesl Governor to appoint a
new commission to revise and consolidate all of oBhistatuted’ Those
commissioners-Michael A. Daugherty, Luther Day (replaced in Felwyul876 by
John S. Brasee), and John W. Okey (replaced in iKbge 1877 by George B.
Okey)®—were known as the Commissioners to Revise and didasothe Statutes
(“Ohio Revision Commissioners®j. They divided the statutory universe into
political, civil, remedial, and penal statutes anlliressed the code of civil procedure
in the remedial sectiotf.

The Ohio Revision Commissioners prepared a proposdd of civil procedure
(“1878 Ohio CCP”) which the General Assembly endcten May 14, 1878!
repealing the 1853 Ohio CCP.The 1878 Ohio CCP retained the 1853 Ohio CCP’s

47 4 THE STATUTES OF THESTATE OF OHIO IN CONTINUATION OF CURWEN' S STATUTES AT
LARGE AND SWAN & CRITCHFIELD' S REVISED STATUTES ARRANGED IN CHRONOLOGICAL ORDER
SHOWING THEACTS IN FORCE, REPEALED, OBSOLETE ORSUPERSEDED WITHREFERENCES TO THE
JubiclAL DECISIONS CONSTRUING THE STATUTES AND A COMPLETE ANALYTICAL INDEX 3452
(J.R. Sayler ed., 1876) [hereinaftetySeR].

48 Michael A. Daugherty had been an Ohio Senator @®%). HRVEY ScoTT, A
CoMPLETE HISTORY OF FAIRFIELD COUNTY, OHIO 1785-1886at 112 (Columbus, Sherbert &
Lilley 1887). Luther Day had been an Ohio Senator (1863-64haddserved on the Supreme
Court of Ohio (1865-75)HIsTORY OFPORTAGE COUNTY, OHIO 819 (Chicago, Warner, Beers
& Co. 1885). Day resigned from the Ohio Revisiaan@nission to become a member of the
Supreme Court of Ohio Commission (1876-79). He was replaced on the Ohio Revision
Commission by John S. Brasee. Edgar B. Kinkéa8ketch of the Supreme Court of Offio
THE GREEN BAG 105, 117 (1895). John W. Okey resigned from theoORevision
Commission upon his election to serve on the Supr€ourt of Ohio (1878-85)ld.; Justices
of the Supreme Court of Ohio 1803 to the PresEir SUPREME COURT OFOHIO & THE OHIO
JupICIAL  SYSTEM, http://www.supremecourt.ohio.gov/SCO/formerjussicefault.asp (last
visited Apr. 9, 2011). John W. Okey was replacadt® Ohio Revision Commission by his
son, George B. Okey. Kinkeasljpranote 48, at 117.

4% SAYLER, supranote 47, at 3452.

50 1 THE REVISED STATUTES & OTHER ACTS OF AGENERAL NATURE OF THESTATE OF OHIO
IN FORCEJAN. 1, 1880, at vii (Michael A. Daugherty et al. eds., @8Thereinafter RvVISED
STATUTES].

51 S.B. 115, 63d Gen. Assemb., Reg. Sess., 1878 [Giws 597.

52 |d. tit. I, div. 11, ch. 3, § 1, 1878 Ohio Laws 59794 (repealing the 1853 Ohio CCP).
Before it was replaced by the 1878 Ohio CCP, §@&flthe 1853 Ohio CCP was amended
twice. In 1866, new subparagraphs (6) and (7) wdded to what had been § 314 of the 1853
Ohio CCP, both of which related to estate disputBsSaYLER, supranote 47, at 909. In
1870, the attorney-client privilege subparagraphictv had been § 314(4) of the 1853 Ohio
CCP, was moved to become the third (rather tharfoilmgh) subparagraph and was expanded
to include physicians. 3ASLER, supra note 47, a2375, 2378-79. Following the 1870
amendment, what had been § 314(4) of the 1853 ORIB rendered incompetent to testify
“[a]n attorney concerning any communication madaito by his client in that relation or his
advice thereon, without the client's express cofjsem a physician concerning any
communication made to him by his patients in tleddtion, or his advice thereon without his
patient’s consent.ld. Given that 8 315 of the 1853 Ohio CCP expressigrred to the “last
two subdivisions of the preceding section,” onelda@rgue that, after two new subparagraphs
were added as the “last two subdivisions of theguiang section” in 1866, § 315 no longer
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rule that interested persons, including partiesten@mpetent to testif’. And,
using language very close to that of the currenb@hivilege statute, it provided
that certain “persons shall not testify in certeéspects,” including “[a]n attorney,
concerning a communication made to him by his tlierthat relation, or his advice
to his client,” but “the attorney ... may testlfy express consent of the client . . . ;
and if the client . .. voluntarily testif[ies], éhattorney ... may be compelled to
testify on the same subject.”

There were differences between the attorney-clgivilege provisions in the
1853 Ohio CCP and the 1878 Ohio CCP. While ongisedn the 1853 Ohio
CCP—§ 314(4}>made attorneys incompetent to testify and
another—8 315—provided that the client’s voluntary testimony wdsemed to be
consent” to examining the attorney on the “samgestfj the 1878 Ohio CCP had
only a single analogous provisioh.In addition, the 1878 Ohio CCP’s provision was
not phrased in terms of the attorney being “incoiepg to testify but, instead,
stated that the attorney “shall not testify,” whizh more akin to a privileg®.
Further, it dropped the “deemed to consent” langutitat had preceded § 315’s
directive permitting the attorney to testify on tisame subject” and replaced it with
“may be compelled to testify on the same subjétt.”

One might attempt to ascribe substance to the X8fi® CCP’s changes in
statutory language, particularly the eliminatiorttd “deemed to consent” language,
but it is not clear that those changes can reasphelr that weight. Generally, and
apart from the statutory language itself, thereeapp to be no written evidence that
the 1878 Ohio CCP substantially modified the aggrolient privilege provisions of
the 1853 Ohio CCP. To the contrary, the sessias Edopting the 1878 Ohio CCP
cite to § 314 and § 315 of the 1853 Ohio CCP irckets following the 1878 Ohio
CCP’s attorney-client provisioti. Further, the Ohio Revision Commissioners’ final
report included a footnote reference to and desoripof the holding inKing v.
Barrett following § 5241 and made no referenceDiottenhofer v. Ohipwhich had
been decided only one year earfierThat report also commented, in the 1878 Ohio
CCP, “the principal part of the code of civil procee, prepared by [the 1853 Ohio

applied to attorney-client communications. Thatdiag, however, ignores § 315's express
references to “an attorney, clergyman, or prieshich likely make it untenable.

53 g.B. 115 tit. I, div. lll, ch. 3, 8 1. That seumti provided: “All persons are competent
witnesses except those of unsound mind, and childreler ten years of age who appear
incapable of receiving just impressions of thedatd transactions respecting which they are
examined, or of relating them trulyJd.

54 1d. tit. I, div. 11, ch. 3, § 2(1).
% 1d.
%6 1d.

57 1d. Further, and as a result of the 1870 amendmestrithed in footnote 52, the 1878
Ohio CCP had a parallel rule for physician-patiemtmunications that was not included in
section 314 of the 1853 Ohio CCP.

%8 1d. § 2(5).

9 2 RevISED STATUTES, supranote 50, a1278.
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Commissioners on Practice and Pleadings] remainpdistantially as it was
reported by those commissioners in 18%3.”

For decades after 1878, there were no substantiedifications to Ohio’s
attorney-client privilege statute, although it wasumbered as part of two general
statutory reshufflings. Specifically, Ohio enactbé Ohio Revised Code in 1880,
which was the first general codification of Ohiatstes’’ and the 1878 Ohio CCP’s
attorney-client provision became Ohio Revised C&®8&241. In 1910, Ohio
rearranged its statutes again, this time into tlldoQGeneral Cod& and the
attorney-client privilege statutory provision be@@hio General Code § 11494, but
there were no substantive changes.

E. Spitzer v. Stalling$1924)

After Duttenhofer v. Ohipthe Supreme Court of Ohio did not address theeiss
of privilege waiver through voluntary testimony agantil 1924, when it decided
Spitzer v. Stalling®' The Spitzerplaintiffs alleged that two defendants bought corn
from them and failed to pay for%t. One defendant denied that he was a party to the
sale, but the plaintiffs’ direct testimony descdbdacts that, in their view,
established his involvemefft. That defendant then attempted to cross-examige th

80 1 RevisED STATUTES, supranote 50, at xi.

b1 See4 SAYLER, supranote 47, at 3452 (act that provided for codificatproject that
resulted in 1880 Ohio Revised Codsge alsdl ReEVISED STATUTES, supranote 50, at iii-xii
(Ohio Revision Commissioners’ description of theject to codify Ohio’s statutes).

52 5.B. 2, 78th Gen. Assemb., Reg. Sess. (Ohio 19&pjinted in 1-4 THE GENERAL
CoDE OF THESTATE OHIO (W.H. Anderson Co. 1910).

5 As enacted in 1910, the attorney-client privileggatute in ®io GEN. Cope § 11494
provided that:

The following persons shall not testify in certa@spects: I. An attorney, concerning
a communication made to him by his client in treation, or his advice to his client;
or a physician, concerning a communication madéiito by his patient in that

relation, or his advice to his patient. But atymor physician may testify by express
consent of the client or patient; and if the clientpatient voluntarily testifies, the

attorney or physician may be compelled to testifitlee same subject.

3 THE GENERAL CODE OF THESTATE OHIO 2463 (W.H. Anderson Co. 1910).

54 gSpitzer v. Stallings, 142 N.E. 365 (Ohio 1924).e Wote that, in 1920, the Supreme
Court of Ohio made a passing reference to the igs@wvetland v. Miles130 N.E. 22, 23
(Ohio 1920). Swetlandconsidered whether an attorney could testify aldustdeceased
client’s intent during an action to contest thewtis will. 1d. In analyzing ®io GEN. CODE §
11494, the court stated that the Legislature “dotte door of all courts to the receipt” of
communications between attorney and client “no endtiow much light they might throw
upon the controversy, no matter how much logicaineztion they may have with the issue of
facts to be proven or disprov&nSwetland 130 N.E. at 23. But, having closed the door, the
court noted that the Legislature provided two ainstances where it might be reopened: (1)
with express consent of the client; and (2) if thient voluntarily testifies Id. at 23. In
Swetlandhowever, the parties agreed that neither of Yeats had occurredd.

% Spitzer 142 N.E. at 365.
% 1d.
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plaintiffs about admissions they purportedly hadde#o their attorney concerning
the defendant’s lack of involvement in the salet the trial court sustained the
plaintiffs’ privilege objectiorf’ The defendant also called the plaintiffs’ attgrne
and attempted to explore those issues, but thecwiart again sustained a privilege
objection®® Finding that the plaintiffs’ voluntary testimomwaived their attorney-
client privilege claims under Ohio General Codel894, the intermediate appellate
court reversed, and the Supreme Court of Ohioradit>

The Spitzercourt framed the issue as “whether a confidem@hmunication
made by a party to his attorney loses its privildgaich party becomes a voluntary
witness at the trial and testifies generally toteratnecessary to establish his cause
of action, without referring in any way to the commitations between him and his
attorney.”™ The plaintiffs inSpitzerhad argued that Ohio General Code § 11494
addressed situations in which the client testifigbout “the subject of the
communications between client and attorney, and teotthe subject of the
controversy.* Rejecting this claim, the court said that theirifis’ argument
required reading the statute “as if it read thifstHe client voluntarily testifies to
such communication or advice, the attorney maydrepelled to testify on the same
subject,” which “construction would be nothing shof judicial legislation, and
would be putting into the language of the statutmething which the Legislature
omitted.”* Spitzeracknowledged that the common law and the laws arfymother
states were to the contrary, but found that theeisbefore it “involve[d] the
interpretation of a legislative act” and was “a sfign of the application of language
entirely free from ambiguity to a given state aftia™>

Looking to § 315 of the 1853 Ohio CCP and its owteiipretation of § 315 in
King v. Barrett the Spitzercourt found “that there has been no change ofuagg
[of & 315] which would make” inapplicabl&ing's holding that, by testifying
voluntarily, a party “thereby loses this privilegmd, under [§ 315 of the 1853 Ohio
CCP], consents to the examination of his attorrmching such admissions as a
pertinent to the issu€’” Spitzeralso found that a waiver on those facts was requir
by the rule of statutory construction that “[w]hexestatute that has been construed
by the courts has been reenacted in the same,bstastially the same, terms the
Legislature is presumed to have been familiar vitshconstruction, and to have
adopted it as part of the lai?” According to theSpitzercourt, the Ohio General
Assembly reenacted 8 315 of the 1853 Ohio CCP énli$i78 Ohio CCP without
significant modifications and with knowledge Kfng's holding; thus, the General

5 1d.
%8 1d.
% 1d. at 368.
0 1d. at 366.
d.
2 d.
8 d.
™ 1d. at 367.
S d.
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Assembly implicitly endorsed and adoptkihg's holding’® Spitzeralso rejected
the claim thaDuttenhofer v. OhimverruledKing v. Barrettbecauséuttenhofer a
criminal case, did not apply § 315 of the 1853 OB{@P!’

Spitzerleft at least some uncertainty in this area bezdhbe court, at the very
outset, assumed “that the testimony of the attqrifiéye were permitted and required
to divulge the communications, would tend to cadiththe testimony of the party
already offered . . . ® Similarly, Spitzeroted that, although “[i]t is said that, if the
rule of exclusion is not applied, parties many smeould not dare to testify at all.
This can only be so upon the theory that the clieag not told his attorney the
truth.””® These statements not only reflect the concermitatlint perjury that was
at the core of § 315 of the 1853 Ohio CCP, but sagthat, for reasons not fully
explained in the opinioff, the Spitzercourt may have believed that the plaintiffs had
perjured themselves in their direct testimony, Whitoday, might implicate the
crime-fraud exception to the attorney-client pegé, as well as an attorney’s ethical
obligation not to present testimony that is knowrbe falsé€* NonethelessSpitzer
(1) flatly rejected the claim that voluntary testiny waives the attorney-client
priviege only when the testimony discloses the stahce of privileged
communications, and (2) applied the court’'s 186€igien inKing v. Barrettto an
attorney-client privilege statute that bears littiference from today’s versidfi.

F. Developments Aft&pitzerand Before 1960

In 1929, the Ohio General Assembly made the cilés of evidence applicable
to criminal actions by amending the General Cod¢hat the “rules of evidence in
civil causes,” where applicable, “govern in allmsinal cases®® In the following
decade, the Supreme Court of Ohio twice addreds@misthat voluntary testimony
waived the physician-patient privilege, first Harpman v. Deviné and then in
Baker v. Industrial Commission of OHfb Although those actions did not involve
alleged waivers of the attorney-client privilegggrpmanandBakernonetheless are
instructive because waivers through voluntary nestiy of both the physician-

% d.
d.
78 1d. at 366.
9 1d. at 368.

8 The Spitzerdefendant apparently made a proffer of the exclugstimony and about
what the attorney-client communications would shold. at 366. It is unclear, however,
what, if any, factual basis the defendant hadHat proffer.

81 Seeinfra notes 143-44 and accompanying text.

82 Changes in the Ohio attorney-client privilegegmafter 1924 are discussedta notes
102 & 157-58 and accompanying text. As explaitnedtd, those changes are not substantive.

8 Amended S.B. No. 8, 88th Gen. Assemb., Reg. S&889 Ohio Laws 123, 185. In
1930, this statute was codified asi® GEN. CopE § 13444-1. Since the 1953 revision of
Ohio’s statutes, it has been codified asdRev. CopE § 2945.41.

84 Harpman v. Devine, 10 N.E.2d 776 (Ohio 1937).
8 Baker v. Indus. Comm’n of Ohio, 21 N.E.2d 593 (©h939).
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patient and attorney-client privileges were addrdda Ohio General Code § 11494
(and its predecessors) in the same paragraph ahddentical languag®.

In Harpman decided in 1937, the plaintiff alleged that tiefethdant negligently
hung a fire hose so that, when the wind blew, @kbra window and injured the
plaintiff.2” The plaintiff testified on direct examination abdis general health, and
the trial court sustained a privilege objectionthie defendant’s questioning of the
plaintiff's physician, which the court of appeatsufid to have been err8t. The
Supreme Court of Ohio reversed, finding that vanyttestimony does not create a
waiver “unless the patient first voluntarily tes# in respect” to “what the patient
has said to his physician and what the physiciah s&d to the patienf® To
support this conclusion, the court first pointedatdJnited States Supreme Court
decision interpreting Arizona’s physician-patienivilege statuté® Then, the court
purported to distinguisiKing v. Barrett and Spitzer v. Stallingecause ‘“[t]he
privilege between physician and patient may be ®dibut the waiver must be
distinct and unequivocal” and observed that, “[Wghstatutes in other jurisdictions
are not in all respects like the Ohio statute, niedess the principle regarding a
waiver is practically the samé’”

In Baker decided in 1939, the plaintiff had injured hig land voluntarily
testified about his leg’s condition, as well as thet that he had been referred to a
particular physicia¥® The trial court permitted questioning regardihg plaintiff's
communications with that physicidh. The jury returned a defense verdict, the
plaintiff appealed, and the intermediate appeltdart reversed® In an opinion
authored by Justice Myers, who had also authorednjority opinion irHarpman
the Supreme Court of Ohio affirmé&d. Explaining this result, the court observed
that “[nJowhere in his direct or voluntary testimyodid the plaintiff testify as to any

8 See supranotes 52, 54, & 63. Although the attorney-cliemtd physician-patient

privileges both were subject to Ohio General Codel494’s provision relating to waiver
through voluntary testimony, the physician-pati@mivilege is more easily and routinely
waived than the attorney-client privilege. Thigrise because, in actions involving personal
injuries, the plaintiff's filing of the action plas his or her physical condition at issue and,
thus, waives the physician-patient privilege. See OHIO Rev. CoODE ANN.
§ 2317.02(B)(1)(a)(iii) (West 2011). While theatiey-client privilege and physician-patient
privilege were addressed in the same paragraphhaf ©Oprivilege statute from the time the
physician-patient privilege was added in 1870,ghgsician-patient privilege was moved to a
separate paragraph in 1975. Amended Substitute NoB 682, 111th Gen. Assemb., Reg.
Sess., 1975 Ohio Laws 2809, 2813 (moving physipaient privilege to a new paragraph
(B) and relettering other paragraphs).

87 Harpman 10 N.E.2d at 777.

8 1d. at 777-78.

8 1d. at 779.

% 1d. (quoting Ariz. & N.M. Ry. Co. v. Clark, 235 U.869, 676 (1915)).
% 1d. at 780.

92 Baker, 21 N.E.2d at 593.

% d.

% 1d.

% |d. at 597.
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oral communications between himself and [the pligejc Because he did not
voluntarily testify as to any oral communicatiotisgre was no waiver in respect to
such subject®

As Justice Zimmerman pointed out in his dissentbdth casesHarpmanand
Bakerclearly rejected a rule that merely testifyingumthrily results in a waiver as
to all issues on which there is voluntary testimany, instead, applied a rule that a
waiver occurs only when voluntary testimony disel®s privileged
communications! As explained in Part IV below, this is a perfgctensible rule,
but it was one thaing andSpitzerconsidered at some length and rejected as being
inconsistent with the statutory language.

In the 1940s and 1950s, some intermediate Ohiollappeourts applied the rule
in Harpman®® while others followedSpitzer'® In addition, Ohio rearranged its
statutes again in 1953, and Ohio General Code 84l hécame Ohio Revised Code
§ 2317.02. Although the physician-patient privdegas since been moved to a
separate paragraph, substantially moditfédind there have been other changes to

% 1d. at 596.

% Harpman 10 N.E.2d at 781-82 (Zimmerman, J., dissentiBgker, 21 N.E.2d at 597
(Zimmerman, J., dissenting).

% Compare Harpmanl10 N.E.2d at 779 (“Not having voluntarily testii respecting any
‘communications’ or ‘advice’ from Dr. Fusselmangth was no waiver under the statute.”),
and Baker 21 N.E.2d at 597 (“[With] respect to any oral g¢oumications between the
plaintiff and Dr. Phillips there was no waiver ftlhhe reason that the plaintiff had not
voluntarily testified in respect thereto.%ith King v. Barrett, 11 Ohio St. 261, 264 (1860)
(“In the case before us, Barrett, being a partyunarily offered himself as a witness
generally, in his own behalf. In so doing, he weal\all the protection which the law would
otherwise have afforded to communications madeitmtd his attorney, pertinent to the issue
on trial.”), and Spitzer v. Stillings, 142 N.E.2d 365, 366 (Ohio24® (“If the Legislature
meant the word ‘subject’ to be confined to the sabjof the communication between the
client and the attorney, it could easily have saest, and, in the absence of that limitation, it
is more probable that it was intended to include #ubject-matter of his testimony
generally.”).

% SeeFoley v. Poschke, 32 N.E.2d 858, 861 (Ohio Ct. App49) (“Although the
Supreme Court of Ohio, in its opinion [Harpmar], states thatKing and Spitzet can be
distinguished, it is not easy to distinguish them . We deem it our duty follow the decision
in theHarpmancase . . . as being the latest expression of tipeefhe Court of Ohio on this
question.”),aff'd on other grounds31 N.E.2d 845 (Ohio 1941).

100 see In reRoberto, 151 N.E.2d 37, 41 (Ohio Ct. App. 1958)h¢&Tule should be . . . that
when a patient testifies voluntarily for the purposf perpetuating testimony by way of
deposition as has been related herein, but doetesiifty as to the physician’s findings upon
examination and his diagnosis of her condition,. .that the physician can be required to
answer inquiries relating thereto because the miatvaived the privilege attaching thereto by
testifying generally to her condition and treatmigntRospert v. Old Fort Mills, Inc., 78
N.E.2d 909, 913 (Ohio Ct. App. 1947) (“When theimti& offered himself as a witness as to
the value of the use, then any statement he matiis tattorney as to the value of the use is
not protected by Section 11494, General Code.”).

101 seeAmended Substitute H.B. No. 682, 111th Gen Assefkeg. Sess., 1975 Ohio
Laws 2809, 2813 (moving physician-patient privildgea new paragraph (B));HD REev.
CoDEANN. 8§ 2317.02(B) (West 2010) (current version of jitigs-patient privilege).
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the attorney-client privilege statut® the language relating to the effect of voluntary
testimony on the attorney-client privilege thattie focus of this Article has
remained the same.

Ill. RECENTDECISIONSADDRESSINGWAIVER THROUGHVOLUNTARY TESTIMONY

A rule that a client’s voluntary testimony, evemd privileged communications
are disclosed, waives the attorney-client privilegth respect to subjects addressed
in the testimony is highly unusual in the Unitecat8s. In the middle of the
twentieth century, at least five other states hadlpge statutes that were, in this
respect, similar to Ohio’s: North Dakota, Oklahon@xegon, South Dakota, and
Wyoming!® Since then, all of those states except Wyominge hedopted new

102 gee infranotes 157 & 158. @o Rev. CobE ANN. § 2317.02 now provides that “[tlhe
following persons shall not testify in certain resfs:”

(A)(1) An attorney, concerning a communication méaléhe attorney by a client in
that relation or the attorney’s advice to a cliengept that the attorney may testify by
express consent of the client or, if the clierdéseased, by the express consent of the
surviving spouse or the executor or administrafahe estate of the deceased client.
However, if the client voluntarily testifies or éeemed by section 2151.421 of the
Revised Code to have waived any testimonial pgélainder this division, the
attorney may be compelled to testify on the sanbesti

The testimonial privilege established under thidgsibn does not apply concerning a
communication between a client who has since dnebitlae deceased client’s attorney
if the communication is relevant to a dispute bemvearties who claim through that
deceased client, regardless of whether the claimbytestate or intestate succession
or by inter vivos transaction, and the dispute edsies the competency of the
deceased client when the deceased client execudeduanent that is the basis of the
dispute or whether the deceased client was a vidfiffraud, undue influence, or
duress when the deceased client executed a doctimaig the basis of the dispute.

(2) An attorney, concerning a communication madgh&oattorney by a client in that
relationship or the attorney’s advice to a cliexgept that if the client is an insurance
company, the attorney may be compelled to testiffpject to an in camera inspection
by a court, about communications made by the ctiettie attorney or by the attorney
to the client that are related to the attorneytsnaj or furthering an ongoing or future
commission of bad faith by the client, if the parsgeking disclosure of the
communications has made a prima facie showing of faith, fraud, or criminal
misconduct by the client.

Id.

103 The collection of state attorney-client privilegeatutes in the 1961 edition of
Wigmore's treatiseEvidence in Trials at Common Laveflected that North Dakota,
Oklahoma, Oregon, South Dakota, and Wyoming haatraty-client privilege statutes that
were, in this respect, similar to Ohio’s.J&N H. WIGMORE, EVIDENCE IN TRIALS AT COMMON
Law § 2292 n.2 (John T. McNaughton rev., Little, Bro&nCo. 1961) (quoting N.DREev.
CobE § 31-0107 (1943) (“If a person testifies as ane@gs to any subject which comes within
the protection’ of [the statutory attorney-clienivdege], ‘it is a consent to his attorney’'s
examination on the same subject matter.”KL®. STAT. ANN. tit. 12, § 385 (West 1959)
(“The following persons shall be incompetent taifes. . . 4. An attorney, concerning any
communications made to him by his client, in theation, or his advice thereon, without the
client's consent. . . . 6. . . . Provided, tha& iperson offer himself as a witness, that is to be
deemed a consent to the examination; also, iftannay . . . on the same subject.”R.®EV.
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statutes or rules that do not provide that a cltestifying voluntarily results in a
privilege waiver:**

Indeed, we suspect this rule is largely unknowngneo most attorneys
practicing in Ohio courts, and that it is invokeddnly a very small percentage of
instances in which it potentially might be applie@ertainly, the current statutory
language does not highlight the issue and coulddmstrued to support a rule that
waivers occur only when voluntary testimony disekshe substance of otherwise
privileged communications. Further, when both sidwe offering voluntary
testimony, rational litigants could easily decitiattthe potential costs of advancing
this argument outweigh the likely benefits basedadmutually assured destruction”
rationale. For at least these reasons, partipsiceedings in Ohio courts rarely seek
to invoke this rule, and decisions where it is &tphre uncommon.

Nonetheless, in recent years courts applying Oduo hhave applied the waiver
through voluntary testimony rule on multiple occens. For example, in 1983, the
Supreme Court of Ohio applied the rule \iMestervelt v. Rookéf® There, the

STAT. § 44.040(2) (1957) (“If a party . . . offers hieffsas a witness, it is deemed a consent to
the examination also of [his] . . . attorney .an. the same subject.”); S.BODIFIED LAwS

§ 36.0102 (1939) (“If a person offer himself as itness he thereby waives any privilege he
might otherwise claim, which would prevent the eksation of his attorney . . . on the same
subject.”); Wro. STAT. ANN. § 3-2602 (1945) (“The following persons shall nestify in
certain respects: 1. An attorney, concerning a comcation made to him by his client in that
relation, or his advice to his client; . . . bu¢ thttorney . . . may testify by express consent of
the client . . . ; and if the client . . . volunbarestify, the attorney . . . may be compelled to
testify, on the same subject.”)). Most courts ripteting these statutes have found broad
privilege waivers based on voluntary client testiyio E.g., Sitton v. Peyree, 241 P. 62, 65
(Or. 1925) (under Oregon’s attorney-client privéestatute, the client “removed the seal of
secrecy by taking the witness stand in his own li&h&erlinger v. Frank, 145 P. 1069, 1070
(Or. 1915) (affirming trial court’s decision to @ an attorney to testify because the client
had already testified on the same subjdnotye Young's Estate, 116 P. 95, 97 (Or. 1911) (the
client “having voluntarily gone upon the stand asitness upon the general subject, waived
the right” to object to the examination of the nlis attorney on that same subject). Others,
however, read the statutes more narrowly to recthia¢ the client’s testimony disclose the
otherwise privileged communication&.g, Hudson v. Blanchard, 294 P.2d 554 (Okla. 1956)
(patient waived physician-patient privilege only eshvoluntary testimony referenced the
communications with the physiciandyerruled byRobinson v. Lane, 480 P.2d 620, 622
(Okla. 1971).

104 North Dakota, Oklahoma, Oregon, and South Dakateehadopted attorney-client
privilege statutes or rules based on Rules 5025t of the Uniform Rules of Evidence.
N.D.R.EvID. 502, 511 (West 2011);KDA. STAT. ANN. tit. 12, 88 2502 & 2511 (West 2011);
OR. REV. STAT. 88 40.225 & 40.280 (2011); S.DopIFIED LAWS 88 19-13-1 to -5, 19-13-26
to -27 (2011). As reflected in footnote 162 bel®ujes 502 and 510 of the Uniform Rules of
Evidence do not provide that voluntarily testifyimgives the attorney-client privilege.
Wyoming'’s statute, although renumbered, has not@be in this respect. ¥@. STAT. ANN.
§1-12-101 (2011) (“(a) The following persons shadit testify in certain respects: (i) An
attorney or a physician concerning a communicati@ue to him by his client or patient in
that relation, or his advice to his client or patie The attorney or physician may testify by
express consent of the client or patient, and ef ¢hent or patient voluntarily testifies the
attorney or physician may be compelled to testifittte same subject.”). We have not located
decisions explaining the scope of waiver coveredhayphrase “on the same subject” in the
Wyoming statute.

105 westervelt v. Rooker, 447 N.E.2d 1307 (Ohio 1983).
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plaintiff testified at trial regarding his versiaf the accident that was at issi.
Over an objection, defense counsel on cross-exdimmaas permitted to ask about
the plaintiff's discussions with his counsel thatdhoccurred during a rece'$5.
Following a defense verdict, the plaintiff appealadd the court of appeals reversed
based in part on its conclusion that the trial teared in permitting inquiry into the
attorney-client communications that occurred during reces”® The Supreme
Court of Ohio reversed the intermediate appellatat¢® Citing SpitzerandKing,
the court disposed of this issue in two sentences:

[P]revious pronouncements of this court have hélat where a party
testifies in any trial, such party may be crossneixed by the opposing
party concerning communication with his attorney any subject
pertinent to his claim or defense, even thoughfaloe of communications
that have passed between them has not been referl®dsuch party in
direct examination. Therefore, we conclude that tiial court properly
permitted the cross-examinatiofi.

In 2002, an intermediate Ohio appellate court agplthe waiver through
voluntary testimony rule iPAmer Cunningham Co., L.P.A. v. Cardiothoracic &
Vascular Surgery of Akroli* Amer Cunninghanmvolved a dispute between a law
firm and its former client over unpaid legal fé&s.During discovery, the plaintiff
law firm subpoenaed Frank Lettieri, an attorneyrferly employed at the firm who
had performed legal services for the defend&ntLettieri moved to quash the
subpoena based on the attorney-client privilegethadvork product protectiofi?

106 14, at 1307.

107 1d. at 1310.
108 |d.

109 Id

10 1d. (citations omitted). The fact that the attorméignt communications at issue in
Westervelbccurred during a recess while the plaintiff wagtifging could, depending on the
facts, have provided a different basis for overcmmihe privilege. Many courts bar
communications between the witness and othersudimgy the witness’s attorney, during
recesses under the so-called “rule on withness&eéPerry v. Leeke, 488 U.S. 272 (1989)
(judge’s bar on communications between criminaéddant and his counsel during 15-minute
recess did not violate defendant’s Sixth Amendmeght to counsel); Hall v. Clifton
Precision, 150 F.R.D. 525 (E.D. Pa. 1993) (in cadition, barring communications with
counsel during breaks in depositiobjit seeGeders v. United States, 425 U.S. 80 (1976) (bar
on communications between defendant and his couhsilg overnight recess that occurred
during his testimony denied defendant his Sixth Adment right to counsel). Although there
is no indication in the Supreme Court of Ohio’sropn that such an instruction was given by
the Westerveltrial court, if one was given, then violating ttr&al court’s order would have
been an independent basis for ordering disclosure.

11 Amer Cunningham Co., L.P.A. v. Cardiothoracic &s¢alar Surgery of Akron, No.
20899, 2002 Ohio App. LEXIS 4182, at *3 (Ohio Cpph Aug. 7, 2002).

1219, at *1.
113 1d. at *2.

114 Id
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The law firm then moved to compel, and the trialit@ranted the motion, finding
that the deposition testimony of defendant’s prasidhad waived the priviledé:

On appeal, Lettieri argued that the testimony dedeéant’s president did not
waive the privilege because it occurred during sf@samination in a deposition
and, thus, was not “voluntary” under Ohio Revisetl€ § 2317.02(A)® Rejecting
a bright line rule that testimony given on crossseination is not voluntary, the
appellate court held that whether testimony elititen cross-examination is
“voluntary” for these purposes requires “a court [to] consider the facts of the case
before it, specifically the questions and answeymfthe deposition, and then decide
if the testimony concerning the relevant informatigas voluntary®’ Based on the
incomplete record before it, the appellate coufirraéd the trial court’'s waiver
ruling, finding that the defendant had failed toabtish that the testimony was not
“voluntary.”*® Thus, under thémer Cunninghanmationale, merely submitting to
cross-examination in a deposition could result inwaiver through voluntary
testimony under Ohio Revised Code § 2317.02{3).

In 2008, another intermediate Ohio appellate capyilied the waiver through
voluntary testimony rule ii\ir-Ride, Inc. v. DHL Express (USA), Ina breach of
contract actiod?® There, the defendant produced a two-page e-radilden one of
its in-house counsel and an employ&e The plaintiff's counsel discovered the e-
mail and notified the defendant’s counsel, who nabfa its return as having been
inadvertently produced, when the plaintiff's counsgused to return > The trial
court denied the defendant’s motion based on itglagion that, by attaching an
affidavit that addressed the same subjects to dmdbr summary judgment, the

15 1d. The appellate court's description of Dr. Kamidiss deposition is brief, but
apparently he answered questions about discussienisad had with Lettieri.ld. at *8.
According to the appellate court, Dr. Kamienskiwesed all of the posed questions without
the imposition of any objections on privilege grdandiscussed the requested topics, and
clarified his answers when necessalg. at *9.

116 |d.
117 |d.
118 1d. at *9-10.

119 Other Ohio courts have held that testimony givercmss-examination is not voluntary
testimony and does not constitute a waiver of theilpge under ®io Rev. CODE ANN.
§2317.02 (West 2011)E.g, Carver v. Deerfield Twp., 742 N.E.2d 1182, 11@hio Ct.
App. 2000) (holding that testimony provided duriagleposition upon cross-examination is
not voluntary testimony and does not result in waigf the attorney-client privilege under
OHIo Rev. CoDE § 2317.02); Woyczynski v. Wolf, 464 N.E.2d 61266Dhio Ct. App. 1983)
(“waiver of the privilege will not be presumed frahe fact that the client was called to testify
as on cross-examination, because this is not cereido be ‘voluntary testimony’ within the
meaning of the statute”jjut seeRubel v. Lowe’'s Home Centers, Inc., 580 F. Suppb626,
628-29 (N.D. Ohio 2008) (when party elected toddtrce issue during his deposition on
cross-examination and testimony was not forced flam, the party waived the attorney-
client privilege under @o Rev. CobE § 2317.02).

120 Ajr-Ride, Inc. v. DHL Express (USA), Inc., No. 28@1-001, 2008-Ohio-5669, 1 2
(Ohio Ct. App. Nov. 3. 2008).

121 Id

12214, 1 4.
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defendant had waived the attorney-client privilegeder Ohio Revised Code
§ 2317.02(A):

Affirming, the appellate court noted that, befohe te-mail was produced, the
defendant had submitted an affidavit in suppora summary judgment motion that
addressed the same subject matters that were this fif the two-page e-mail at
issuet®*  Looking to definitions of “testimony” articulatedn Crawford v.
Washingtogt® which addressed the Sixth Amendment’s Confronta@itause’? the
Air-Ride court concluded that the defendant’s summary juegnaffidavit was
“testimony” for purposes of Ohio Revised Code §282(A)!*’ Thus, the court
concluded that, “[w]hen the affidavit was filedh¢t defendant] waived any claimed
privilege over attorney-client communications oattparticular subject:®®

As the decisions illVesterveltAmer CunninghamandAir-Ridereflect, there is a
meaningful risk that a court could find that, un@io Revised Code § 2317.02(A),
a client’'s voluntary testimony waives the attormfignt privilege with respect to
otherwise privileged communications relating to #ubject matters on which the
client testifies. And, as discussed above, thesmime support for this result in Ohio
Revised Code 8§ 2317.02(A)’s language, the legigdtistory (such as it is), and the
Supreme Court of Ohio’s decisions kiing and Spitzer'*® Furthermore, thémer

123 1d. The trial court also found that, on those fattte,inadvertent production resulted in

a waiver under a five-factor balancing analydis. The intermediate appellate court affirmed
that determinationld. § 29.

12494, 9§ 11.
125 crawford v. Washington, 541 U.S. 36 (2004).

128 1n Crawford, the trial court had, over the defendant’s obgecthat it violated the Sixth
Amendment’s Confrontation Clause, permitted thespeation to play a police tape recording
of the defendant’s wife because there were sufitdiedicia of reliability to pass muster under
the hearsay ruledd. at 40. The Court found that, “even if the SiAimendment is not solely
concerned with testimonial hearsay, that is itsnpry object, and interrogations by law
enforcement officers falls squarely within thatssda 1d. at 53 (footnote omitted). It then
reversed the defendant’s conviction because “[v@hestimonial evidence is at issue, . . . the
Sixth Amendment demands what the common law reduitmavailability and a prior
opportunity for cross-examinationld. at 68.

127 Ajr-Ride, Inc, 2008-Ohio-5669, 1 9, 11.

128 |d. 9 11;see alsdRubel v. Lowe’s Home Centers, Inc., 580 F. Supp626, 628 (N.D.
Ohio 2008) (party’s affidavit testimony waived thgorney-client privilege “as to any subject
to which he testified and pertinent to his claim@ialousis v. Eye Care Assoc., Inc., No. 05
MA 163, 2007-Ohio-120, 11 20, 24 (Ohio Ct. App. Mae, 2007) (voluntary testimony
through an affidavit waived the attorney-clientvlege with regard to the subject matter of
the testimony).

129 There are, of course, substantial counterargumefis example, one could advocate a
different rule based on: (1) the Supreme Courti;mgs in HarpmanandBaker, (2) the claim
that the 1878 Ohio CCP’s wording was substantidifferent from § 315 of the 1853 Ohio
CCP and, thus, they can be read differently; (8)dlaim thatSpitzerappeared to assume that
the clients had perjured themselves, which todayldcdave allowed the same result by,
perhaps, the crime-fraud exception; and (4) the&eparguments outlined in the next section.
Further, while the Supreme Court of Ohio found that Ohio attorney-client privilege statute
departed from and was contrary to the common lathig context inKing and Spitzer the
court has imported common law concepts into OHeis of privilege in other contextsSee,
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Cunninghamand Air-Ride courts took expansive approaches to defining when
“client voluntarily testifies” for purposes of OhiRevised Code § 2317.02(A), which
creates additional risk and uncertainty.

IV. AN ASSESSMENT OF THEBVAIVER THROUGHVOLUNTARY TESTIMONY RULE

Assuming the rule in Ohio is that when a clientwaérily testifies he or she
waives the attorney-client privilege with respeab twtherwise privileged
communications that relate to the same subjectensattan such a rule be reconciled
with, and does it further, the policies that uniethe attorney-client privilege? As
detailed below, in our view, it does not for mukipeasons.

First, the basic purpose of the attorney-clientif@ge is “to encourage ‘full and
frank communication between attorneys and theientd and thereby promote
broader public interests in the observance of lavd ahe administration of
justice.”® It “is founded on the premise that confidencearsti in the attorney-
client relationship are to remain confidenti&” “[Bly protecting client
communications designed to obtain legal advicessistance, the client will be more
candid and will disclose all relevant informatiom his attorney, even potentially
damaging and embarrassing fact§.” As Chief Justice Burger observedUpjohn
Co. v. United State$§®

[If the purpose of the attorney-client privilege to be served, the
attorney and client must be able to predict witmealegree of certainty
whether particular discussions will be protectékh uncertain privilege,
or one which purports to be certain but resultswidely varying
applications by the courts, is little better thangmivilege at alf:**

The waiver through voluntary testimony rule serlgusidermines these policies.
At the time of the attorney-client communicationjsi nearly impossible for either
the attorney or the client to reliably assess wérethe client will need to testify
voluntarily on the same subjects at some poinhénfuture. This is particularly true
given that “voluntary testimony” may extend to signgesponding to cross-
examination in a deposition, as it diddmer Cunninghart®

The decision of the United States Supreme CourSwidler & Berlin™ is
instructive. There, Vincent Foster, who workedtle Clinton White House, had
met with his personal attorney shortly before FRostemmitted suicide, and the

e.g, Squire, Sanders & Dempsey, L.L.P. v. Givaudawvdia Corp., 937 N.E.2d 533, 538-44
(Ohio 2010) (describing multiple common law excep$ to Ohio’s attorney-client privilege).

130 Ohjo ex rel. Toledo Blade Co. v. Toledo-Lucas Cnty. Port AuBD5 N.E.2d 1221,
1226 (Ohio 2009) (quoting Swidler & Berlin v. Unit&tates, 524 U.S. 399, 403 (1998)).

131 1d. (quoting Moskovitz v. Mt. Sinai Med. Ctr., 635 N2& 331, 349 (Ohio 1994)).

132 gquire, Sanders & Dempse937 N.E.2d at 537 (quoting Stagz rel. Leslie v. Ohio
Hous. Fin. Agency, 824 N.E.2d 990, 994 (Ohio 2005))

133 Upjohn Co. v. United States, 449 U.S. 383 (1981).
134 1d. at 393.
135 Seesupranotes 111-19 and accompanying text.

136 swidler 524 U.S. 399.
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Independent Counsel sought Foster's attorney’ssidteThe Independent Counsel
contended that the privilege should give way whemmunications are sought
posthumously in a criminal investigation and thattsa rule would have “minimal
impact.”® The Court disagreed, observing that:

[A] client may not know at the time he disclosedormation to his
attorney whether it will later be relevant to ailcor a criminal matter, let
alone whether it will be of substantial importandg@alancingex postthe
importance of the information against client ingtse even limited to
criminal cases, introduces substantial uncertaintp the privilege’'s
application. For just that reason, we have regeate of a balancing test
in defining the contours of the priviled&.

Separately, the Independent Counsel argued then ghe number of exceptions
to the privilege, “the impact of one more exceptimould be “marginal.**° Again,
the Court did not agree:

The established exceptions [to the privilege] aomsestent with the
purposes of the privilege, while a posthumous etiaapn criminal cases
appears at odds with the goals of encouraging fnld frank
communication and of protecting the client’s inggse A “no harm in one
more exception” rationale could contribute to tleneral erosion of the
privilege2*

A rule that voluntary testimony waives the privigeglike the exception the
Independent Counsel proposed Swidler & Berlin is not “consistent with the
purposes of the privilege” and “appears at odd$ Wit goals of encouraging full
and frank communication and of protecting the dliimterests.**?

Second, the policy that the waiver through voluntastimony rule was designed
to further—reducing the risk that witnesses will commit peyjgrcan be (and is)
served in several other ways. To the extent tiddieat commits perjury, the crime-
fraud exception to the attorney-client privilegepioperly invoked and established,
may strip away the privilege from communicationattivere made in contemplation
and furtherance of the perjuty® Ethics rules bar attorneys from “offer[ing]
evidence that the lawydinowsto be false” and, if the lawyer “has offered mater
evidence and the lawyer comes kaow of its falsity, the lawyer shall take
reasonablemeasures to remedy the situation, including, dessary, disclosure to

187 1d. at 401-02.
138 1d. at 408.

139 1d. at 409.
140 |d.

141 |d. at 409-10 (citations omitted).
142 1d.

143 see generallySquire, Sanders & Dempsey, L.L.P. v. Givaudan F&v@orp, 937
N.E.2d 533, 538-39 (Ohio 2010); Boone v. Vanlines.|Co., 744 N.E.2d 154 (Ohio 2001)
(superseded by statute); Moskovitz v. Mt. Sinai Métt., 635 N.E.2d 331 (Ohio 19943re
alsoUnited States v. Zolin, 491 U.S. 554 (1989).
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the tribunal.™** Furthermore, the safeguards for discerning ti¢htthat were

advanced in support of abolishing the witness milthe first half of the nineteenth
century—the ability to subject testimony to cross-examimatand the fact finder’s
awareness of a witness’s interestontinue to apply?®

Third, for criminal defendants the waiver througbluntary testimony rule
creates substantial tension between the rightstifyteon the one hand, and the right
to counsel on the other.Duttenhoferfound that the waiver through voluntary
testimony rule did not apply in a criminal actiobyt reached that conclusion
because § 315 of the 1853 Ohio CCP applied ontyvihproceedings® Since the
enactment of the predecessor to Ohio Revised Co2ig48.11 in 1929, that no
longer is true. Thus, i®hio v. Crissmaf*’ the Ohio appellate court proceeded
cautiously, noting that “if the defendant in a dnal case voluntarily testifies, his
attorney may be compelled to testify on the sambjesti unless barred by
constitutional rights of the defendatt® Crissmanthen noted that, “as a matter of
good practice, the use of defense counsel as asgitior the state should be avoided
where at all possible in criminal cases” and, wharcumstances justify . . . use of
defense counsel as a witness for the state,” itildhbe “for limited purposes:*
Even assuming the prosecutors follow this “goodctica,” it may be difficult to
determine whether a defendant chose to foregodakia witness stand based on a
concern that if he or she did, the prosecution dcdve the unfettered right to
cross-examine defense counsel on the same subjects.

V. POSSIBLECHANGES TOOHIO’ S PRIVILEGE STATUTE

Ohio’s privilege statute, Ohio Revised Code § 28627.is something of a
hodgepodge. The statute has been amended ndahtithes in the past thirty-five
years*™® For over a hundred years until the mid-19708aii addressed only four
privileges: those for communications between (19raeys and clients; (2) doctors
and patients; (3) clergymen and penitents; and@gpands and wiveés' Since the
mid-1970s, the statute has been amended to reeognév privileges for
communications with (1) podiatrists and osteopaths(2) school guidance

144 OHI0 R. PrROF. ConbucT 3.3(a)(3) (2011) (italics in original).

145 Seesupranotes 11-13 and accompanying text.

146 Dyttenhofer v. State, 34 Ohio St. 91, 95 (1877).

147 state v. Crissman, 287 N.E.2d 642 (Ohio Ct. Afgy1).

148 1d. at 649 (emphasis added).

149 |d

150 SeeOHIO REV. CODEANN. § 2317.02 (West 2010) (explaining legislativetdrig).

151 3 SAvLER, supra note 47, at2375, 2378-79. The 1853 Ohio CCP addressed
communications between husbands and wives (8§ 314{B)rneys and clients (§ 314(4)), and
clergymen or priests and penitents (8§ 314(%)). In 1870, the paragraph in § 314 addressing
attorneys and clients was expanded to also incbeslemunications between physicians and
patients.Id.

152 Amended H.B. 1426, 111th Gen. Assemb., Reg. S&986 Ohio Laws 3840, 3843
(amending @10 Rev. Cobe § 2317.02(B) to expressly include podiatrists asigopaths).
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counselors?® (3) chiropractors® (4) critical stress management tedrisand (5)
employee assistance professioraisFurther, three amendments have modified the
conditions under which the attorney-client priviéeig waived or inapplicabfé! and
another addressed the application of the attortieptcprivilege in the context of
insurance bad faith claimg>

Notwithstanding the General Assembly’s “tweaking”recent decades, Ohio’s
attorney-client privilege statute is a partial,ianated codification that coexists with,
but does not replace, the common law attorney-clieivilege™® Ohio’s privilege

153 Amended Substitute H.B. 205, 115th Gen. Assemég, Bess., 1984 Ohio Laws 2246,
2247-48 (adding new paragraph (GYeio Rev. Cope § 2317.02 relating to communications
with school guidance counselors)See alsoAmended Substitute H.B. 374, 124th Gen.
Assemb., Reg. Sess., 2002 Ohio Laws 10042, 1005arteing types of counselors subject to
Onio Rev. CobpE § 2317.02(G)).

154 Substitute H.B. 506, 123d Gen. Assemb., Reg. S2860 Ohio Laws 5453, 5469-70
(adding, among other things, new paragraph (J)Hmo ®ev. Cobe § 2317.02 recognizing
privilege for communications with chiropractorspee alscAmended Substitute S.B. 281,
124th Gen. Assemb., Reg. Sess., 2002 Ohio Laws ,33815-17 (making minor
modifications to @io Rev. Cobe § 2317.02(J)).

155 gybstitute S.B. 19, 126th Gen. Assemb., Gen. S&385 Ohio Laws 639, 646 (adding,
among other things, new paragraph (K) teiidD Rev. Cobe 8§ 2317.02 relating to
communications with critical stress management tesmbers).

1% 1d. (adding, among other things, new paragraph (LDkno Rev. Cope § 2317.02
relating to communications with employee assistgroéessionals).

157 Amended H.B. 576, 100th Gen. Assemb., Reg. S#853 Ohio Laws 313 (amending
OHIo Rev. CopE § 2317.02(A) to allow surviving spouse or executomwaive privilege for
deceased clients); Amended Substitute H.B. 529%thlG@n. Assemb., Reg. Sess., 1988 Ohio
Laws 4865, 4871 (making the waiver provisions ofitvhow is Gilo Rev. Cope § 2151.421,
which relates to reporting child neglect and abwgmglicable to waive the attorney-client
privilege under @io Rev. CobEe § 2317.02(A)); Substitute H.B. 144, 126th Gen. eksb.,
Reg. Sess., 2006 Ohio Laws 5941, 5942 (adding nawagpaph to @o Rev. CobDE
§2317.02(A) making the attorney-client privilegmapplicable to deceased client’s
communications that are “relevant to a dispute betwparties who claim through that
deceased client”).

158 Amended Substitute S.B. No. 117, 126th Gen. AsseRiy. Sess., 2006 Ohio Laws
2274, 2281 (adding new subparagraph (2) t@oCRev. Cobe § 2317.02(A) relating to
insurance bad faith claims and making former paalgi(A) new subparagraph (A)(1)).

159 very generally, communications that fall withiretexpress language of the attorney-
client privilege statuteQHio Rev. Cobpe § 2317.02, are governed by the statute, but,df th
statute does not apply, the common law appliesuir&gSanders & Dempsey, L.L.P. v.
Givaudan Flavors Corp., 937 N.E.2d 533, 538 (Oloin(} (citing Stateex rel.Leslie v. Ohio
House Fin. Agency, 824 N.E.2d 990, 994 (Ohio 2Q05)hus, if the statutory privilege
applies, it typically governs the scope of the jeye. SeeStateex rel. Toledo Blade Co. v.
Toledo-Lucas Cnty. Port Auth905 N.E.2d 1221, 1227 (Ohio 2009). And, in dituas not
addressed by @o Rev. Cope § 2317.02, the common law generally defines thterraand
scope of the privilegeld.; see alsdtate v. McDermott, 651 N.E.2d 985, 987-88 (Ohi6s)9
(discussing distinctions between scope of statutand common law attorney-client
privilege); Grace v. Mastruserio, 912 N.E.2d 608245 (Ohio App. Ct. 2007) (same).
Further, Ohio courts have incorporated common-lancepts into their interpretations of the
statutory attorney-client privilegeE.g, Squire, Sanders & Dempsey, L.L.B37 N.E.2d at
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statute raises several practical problems for Qinéztitioners. For example, Ohio
courts have found that the identical language methffisrent things in different
paragraphs of Ohio Revised Code § 2317°®2Moreover, because the attorney-
client privilege is governed by statute in someatibns and common law in others,
the scope of the privilege can vary greatly depsgnadin which set of rules govern in
a particular scenarit*

544 (stating that “Ohio recognizes common-law eXo@eg to the privilege” and identifying
common-law exceptions to the privilege); MoskowitzMount Sinai Med. Ctr., 635 N.E.2d
331, 349 (Ohio 1994) (noting that the statutoryifgge does not apply when the advice
sought by the client relates to a future unlawfahsaction); Lemley v. Kaiser, 452 N.E.2d
1304, 1310 (Ohio 1983) (observing that “[ijn theedmination [of] whether a communication
by a client to an attorney should be afforded tloalcof privilege, much ought to depend on
the circumstances of each case” and looking tosaet from New York and Pennsylvania
courts to determine the scope of Ohio’s statutttgriaey-client privilege (internal quotations
omitted)).

180 Compare supraPart II.F (discussing Ohio Supreme Court’s analydithe phrase “on
the same subject” in context of the physician-patgivilege)with supraParts II.B-C & E
(discussing Ohio Supreme Court’s analysis of threesphrase in the context of the attorney-
client privilege). Indeed, in his dissent Harpman Justice Zimmerman noted that the
majority’s interpretation of the phrase “on the sasubject” in the subsection of Ohio’s
privilege statute addressing communications betwdectors and patients was “expressly
disapproved” by the Ohio Supreme CourSipitzerwhen it was analyzing the meaning of the
same phrase in the subsection of the statute aidgesommunications between attorneys and
clients. Harpman v. Devine, 10 N.E.2d 776, 782i¢Q®37) (Zimmerman, J., dissenting).

161 A communication’s privileged status has been foimdepend on whether the statutory
or common law privilege applies. For exampleSiate v. Posa criminal defense attorney
employed a polygraph examiner to examine his clienpreparation for the defense in a
murder case. State v. Post, 513 N.E.2d 754, 76@(0087). During the examination, the
client confessed to the murdeitd. During a hearing on a motian limine, the client's
cellmate testified that the client told him thatheed confessed to the polygraph examirdr.
The prosecutor then sought to question the polygeaminer about the client’s confession.
Id. The trial court held that, while the client'snemunications to the polygraph examiner
may have been initially privileged, by disclosirgir contents to the cellmate, a third party,
the client waived any privilege associated withntheld. The Supreme Court of Ohio
affirmed the trial court’s decision, stating th@wv]e hold that a client’s disclosure to a third
party of communications made pursuant to the adieuaiient privilege breaches the
confidentiality underlying the privilege, and cahstes a waiver thereof.1d. at 761.

In contrast, irState v. McDermaotiwhich also involved a murder trial and a disclesu
of privileged communications to a third party, epreme Court of Ohio concluded that there
was no waiver of the privilege. State v. McDerm@®$1 N.E.2d 985, 988 (Ohio 1995).
There, the police arrested McDermott five yearsratie murder of EImwood McKownld.
at 986. The prosecutor subpoenaed the attorneyhatlaepresented McDermott at the time
of the murder to testify about conversations he wiad McDermott immediately after the
murder. Id. During pre-trial hearings to determine whether attorney-client privilege had
been waived, the prosecutor called two witnessabhdcstand who testified that McDermott
had told them that he had admitted to his attothayhe had killed McKownld. When the
prosecutor called the attorney to the stand attiiag the attorney refused to answer the
prosecutor’s questions for which he was held intempt and jailed for two daysld. The
Supreme Court of Ohio reversed the trial court'siglen. Id. at 988. The court stated that,
under @10 Rev. CobE § 2317.02(A), there are only two ways to waive dt@rney-client
privilege: (1) the client expressly consents, ortfie client voluntarily testifies.ld. at 987.
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Rather than further amending Ohio’s oft-modified/iige statute that, in many
respects, dates back over a hundred years, ongosoilmould be for the General
Assembly to repeal the current attorney-client ifgge statute and replace it with a
modern, reasonably comprehensive attorney-clienilgge rule based on Rules 502
and 510 of the Uniform Rules of Eviden¢é. Under Rules 502 and 510 of the

Because the statute provides the exclusive meansvtbgh privileged communications

directly between an attorney and a client can bieedaand it was undisputed that McDermott
neither consented nor voluntarily testified, theintdeld that McDermott did not waive the
privilege by disclosing the content of his commatizns with his attorney to multiple third

parties. Id. at 988.

McDermott recognized a tension witfPost but distinguishedPost becausePost
involved a communication between a client and aentgf an attorney (i.e., the polygraph
examiner), which “are not protected by the statwtetl, instead, are governed by common
law. Id. at 987-88. Under the common law, the privilegey iha waived by disclosing the
content of privileged communications to a thirdtpadd. In contrast, the communications in
issue inMcDermottwere directly between an attorney and his cliantl so, pursuant toH
Rev. CopE § 2317.02(A), could be waived only with McDermetéxpress consent or by him
voluntarily testifying on the same subject mattiet.

182 Rule 502, governing lawyer-client privilege, proes:

(a) Definitions. In this rule: (1) “Client” mearssperson for whom a lawyer renders
professional legal services or who consults a lawyéh a view to obtaining
professional legal services from the lawyer. (23dfmunication is “confidential” if
it is not intended to be disclosed to third persotier than those to whom disclosure
is made in furtherance of the rendition of profesal legal services to the client or
those reasonably necessary for the transmissitinfeofommunication. (3) “Lawyer”
means a person authorized, or reasonably belieydtiebclient to be authorized, to
engage in the practice of law in any State or agunt(4) “Representative of the
client” means a person having authority to obtafgssional legal services, or to act
on legal advice rendered, on behalf of the cliena person who, for the purpose of
effectuating legal representation for the clientakes or receives a confidential
communication while acting in the scope of emplogtnéor the client. (5)
“Representative of the lawyer” means a person eyeplpor reasonably believed by
the client to be employed, by the lawyer to agsistlawyer in rendering professional
legal services.

(b) General rule of privilege. A client has a jidge to refuse to disclose and to
prevent any other person from disclosing a confidécommunication made for the
purpose of facilitating the rendition of professabriegal services to the client: (1)
between the client or a representative of the tlamd the client’'s lawyer or a
representative of the lawyer; (2) between the lawged a representative of the
lawyer; (3) by the client or a representative af ttiient or the client’'s lawyer or a
representative of the lawyer to a lawyer or a repméative of a lawyer representing
another party in a pending action and concerningatier of common interest therein;
(4) between representatives of the client or batvibe client and a representative of
the client; or (5) among lawyers and their représtéres representing the same client.

(c) Who may claim privilege. The privilege undaistrule may be claimed by the
client, the client’'s guardian or conservator, tleespnal representative of a deceased
client, or the successor, trustee, or similar regméative of a corporation, association,
or other organization, whether or not in existenéeperson who was the lawyer or
the lawyer’s representative at the time of the camication is presumed to have
authority to claim the privilege, but only on betad the client.
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Uniform Rules of Evidence, the client’s voluntaegtimony is not a broad waiver of
the attorney-client privilege and, instead, gergnahives the privilege only when it
discloses the substance of the privilege commuipitst®® This would, among
other things, allow Ohio courts to tap into the stahtial reservoir of decisions from
other jurisdictions interpreting Rules 502 and 510.

An alternative solution would be to repeal Ohio Red Code § 2317.02(A) and
leave the attorney-client privilege solely to “mriples of the common law.” This is
the approach Congress took with Federal Rule ofiéhée 501** Adopting a

(d) Exceptions. There is no privilege under thiler (1) if the services of the lawyer
were sought or obtained to enable or aid anyomenamit or plan to commit what the
client knew or reasonably should have known wagimec or fraud; (2) as to a
communication relevant to an issue between parties claim through the same
deceased client, regardless of whether the claimbytestate or intestate succession
or by transaction inter vivos; (3) as to a commatian relevant to an issue of breach
of duty by a lawyer to the client or by a clientt@ lawyer; (4) as to a communication
necessary for a lawyer to defend in a legal praogedn accusation that the lawyer
assisted the client in criminal or fraudulent coetdu5) as to a communication
relevant to an issue concerning an attested doduimwemhich the lawyer is an
attesting witness; (6) as to a communication releva a matter of common interest
between or among two or more clients if the commation was made by any of them
to a lawyer retained or consulted in common, whitered in an action between or
among any of the clients; or (7) as to a commuiunabetween a public officer or
agency and its lawyers unless the communicatiotermis a pending investigation,
claim, or action and the court determines thatldssoze will seriously impair the
ability of the public officer or agency to act uptime claim or conduct a pending
investigation, litigation, or proceeding in the fialinterest.

UNIF. R.EviD. 502 (1999). Rule 510 provides for waiver of pege:

(a) Voluntary disclosure. A person upon whom theses confer a privilege against
disclosure waives the privilege if the person @ plerson’s predecessor, while holder
of the privilege, voluntarily discloses or consettglisclosure of any significant part
of the privileged matter. This rule does not appthe disclosure itself is privileged.

(b) Involuntary disclosure. A claim of privilege mot waived by a disclosure that was
compelled erroneously or made without an opporyunitclaim the privilege.

UNIF. R.EviD. 510 (1999).
163 SeeUNIF. R.EvID. 510(a).
184 Fep. R.EviD. 501 provides in relevant part:

Except as otherwise required by the ConstitutiothefUnited States or provided by
Act of Congress or in rules prescribed by the SmeréCourt pursuant to statutory
authority, the privilege of a witness, person, goweent, State, or political

subdivision thereof shall be governed by the pples of the common law as they
may be interpreted by the courts of the United €Stah the light of reason and
experience.

And, even in federal courts applying federal camnaw, the attorney-client privilege
is no longer exclusively a matter of common lawcsithe September 2008 effective date of
Fep. R.EviD. 502, which addresses some aspects of the attctiesy privilege. Under @o
R. EviD. 501, the common law applies when a statute does‘fihe privilege of a witness,
person, state or political subdivision thereof bl governed by statute enacted by the
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privilege rule similar to Federal Rule of Eviden681 should not be a radical
change, as Ohio courts have already developedstasulal body of case law setting
forth rules governing the attorney-client privilede situations not expressly
governed by the statutory priviled®&. Moreover, by switching from the unique
language of Ohio’s current privilege statute tongiples of common law, Ohio
courts would be able to take advantage of othertsoguidance on these issues
without being limited by the language in Ohio RedsCode § 2317.02(A).

A third option would be to modify the language ohi® Revised Code
§ 2317.02(A) to clearly provide that voluntary tesiny waives the attorney-client
privilege only in situations where the testimonyeals the content of the privileged
communication. New Mexico and Kansas previouslg htorney-client privilege
statutes that, in the respects relevant here, wendar to Ohio Revised Code
§ 2317.02(A), but with important differenc¥8. Specifically, those states’ statutes
made it reasonably clear that the privilege wasvegionly when the client’s
testimony referred to the substance of attornesntlcommunications. The New
Mexico attorney-client privilege statute providéet, “[i]f a person offers himself as
a witness and voluntarily testifiegith reference to the communications specified in
this section that is a consent to the examination of the persp whom the
communications were made as above providéd. The Kansas statute, in turn,
provided that, “if a person without objection o parttestifies concerning any such
communicationthe attorney . .. communicated with may alsadupiired to testify
on the same subject as though consent had beem."gffeAlong the lines of New
Mexico's and Kansas's now-superseded statutes, ORevised Code
§ 2317.02(A)(1) could be revised to read: “[I]f tbkent voluntarily-testifies reveals

General Assembly or by principles of common lavirdsrpreted by the courts of this state in
the light of reason and experiencéd.

185 Ohio’s common law governing the attorney-clienivitege is probably more in line
with how the average practitioner thinks the pegeg operates than the statutory privilege.
For example, the common law privilege recognizes ithcan be waived by placing privileged
communications in issue or by disclosing their eots to third parties.See, e.g.Grace v.
Mastruserio, 912 N.E.2d 608, 614-15 (Ohio Ct. ARP07) (holding that, in situations not
governed by @io Rev. CobpE § 2317.02(A), the test set forthktearn v. Rhay68 F.R.D. 574
(E.D. Wash. 1975), should be used to determine pady’'s actions impliedly waived the
attorney-client privilege); State v. Post, 513 12754, 761 (Ohio 1987) (holding that a
client’s disclosure of privileged communicationdvibeen him and an agent of his attorney to
a third party waive the privilege). In contrastetstatutory privilege appears to protect
communications in situations where a practitiongghtthink there is no protection, such as
when the client has repeatedly disclosed the comtethe communications to third parties,
and to not protect communications in situations nehee practitioner would likely think the
communications are protected, such as when a paltntarily testifies without disclosing
the substance of otherwise privileged communicatid®eediscussionsupraParts 11.B-C &

E.

186 1n 1993, New Mexico adopted a new attorney-cliprivilege statute modeled on
Uniform Rule of Evidence 502SeeN.M. R. EviD. 11-503. In 1963, Kansas substantially
revised its privilege statute and removed any esfee to waiver based on voluntary
testimony. SeeKAN. STAT. ANN. 8 60-426 (West 2011).

167 N.M. STAT. ANN. § 38-6-6(D) (1953) (emphasis added).
168 KK AN. GEN. STAT. ANN. § 60-2805 (1949) (emphasis added).
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the substance of attorney-client communicatiors nmon-privileged context . . ., the
attorney may be compelled to testify on the sanbgesti™®

VI. CONCLUSION

The question of whether Ohio should retain the wemithrough voluntary
testimony rule—assuming that is the current redés neither close nor difficult. The
relevant statute dates back to the middle of theeteenth century when Ohio
enacted its first code of civil procedure, and iini fact leads to a waiver, has been
substantively unchanged in the intervening one haohdifty plus years. The rule
undermines the policies the attorney-client priyilevas designed to further, and the
policy on which the rule apparently was basqieventing perjured testimoryno
longer has the primacy it did in the mid-nineteeoémtury and, in any event, is
addressed in several other ways. Ohio’s Genersémbly would be well advised,
as described in the prior section, to repeal oriseevOhio Revised Code
§ 2317.02(A)(1) so as to clearly disavow a rule the mere act of a client giving
voluntary testimony waives the attorney-client peige.

189 A related, but distinct issue that is beyond tbepe of this article is whether testimony
that places otherwise privileged communicationssiie waives the privilege or falls within
an exception.See, e.g.Squire, Sanders & Dempsey, L.L.P. v. Givaudawdts Corp., 937
N.E.2d 533 (Ohio 2010) (addressing attorney salfqmtion exception to the privilege).



