
26

Every tort defendant’s nightmare is a settlement that promptly spawns another lawsuit filed by a different plaintiff. 

But far more nightmarish is a settlement that leads not only to a second case, but to one seeking double dam-

ages, plus interest, with virtually no defense. Welcome to the world of Medicare Secondary Payer liability. 

Medicare originally paid for its beneficiaries’ necessary medical items and services, regardless of any private 

coverage apart from workers’ compensation.1 Over time, advances in medical technology yielded increasingly 

expensive benefits. Fearing that the program would swallow the national budget, Congress sought to rein it in by 

passing the Medicare Secondary Payer Act of 1980 (the “MSP”). 

The MSP converted Medicare from a first responder to a backstop. It bars Medicare from paying for any benefit 

where “payment has been made or can reasonably be expected to be made” by any “primary plan”—defined 

as “a group health plan or large group health plan, . . . a workmen’s compensation law or plan, an automobile 
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or liability insurance policy or plan (including a self-insured 

plan) or no fault insurance.”2 To ensure timely care and treat-

ment, the MSP permits “conditional payments” through the 

Centers for Medicare and Medicaid Services (“CMS”), with the 

“condition” being that CMS must seek reimbursement.3 The 

MSP facilitates that condition by giving the government sub-

rogation rights4 or an alternative double-damages remedy 

against any entity that would be responsible for payment, as 

well as “any entity that has received payment from a primary 

plan or from the proceeds of a primary plan’s payment to any 

entity” (e.g., a plaintiff or plaintiff’s counsel receiving settle-

ment or judgment payments).5 

If this were simply a matter of determining primacy among 

multiple layers of insurance, there would be little cause for 

concern. But what started as a largely noncontroversial effort 

to shield Medicare benefits with private insurance contracts 

has moved far beyond that. As the media reported huge tort 

settlements and verdicts in the 1980s and 1990s, the govern-

ment took notice. Seeking a share of those settlements and 

verdicts, the government argued in a series of cases that the 

term “self-insured” in the MSP’s definition of “primary plan” 

included settling product liability defendants that had not 

purchased outside insurance policies to protect themselves 

in the event of injuries due to product defects.6 

After a number of courts rejected that argument, Congress 

amended the MSP in 2003 to “clarify” that “[a]n entity that 

engages in a business, trade, or profession shall be deemed 

to have a self-insured plan if it carries its own risk (whether 

by a failure to obtain insurance, or otherwise) in whole or in 

part.”7 Congress further “clarified” that: 

[a] primary plan’s responsibility . . . may be dem-

onstrated by a judgment, a payment conditioned 

upon the recipient’s compromise, waiver, or release 

(whether or not there is a determination or admission 

of liability) of payment for items or services included 

in a claim against the primary plan or the primary 

plan’s insured, or by other means.8 

The 2003 amendments effectively eliminated tort defenses 

as a barrier to Medicare reimbursement. Once “responsibil-

ity” is “demonstrated” through a settlement with or a release 

given by a Medicare beneficiary, the only issues are when 

and how much the settling defendant must pay—or must 

ensure that the plaintiff and the plaintiff’s attorney pay to 

CMS. Emboldened by these “clarifications,” the government 

recently sued a number of plaintiffs’ lawyers and settling 

companies for more than $135 million in the aftermath of an 

Alabama toxic tort settlement.9 

When conditional payments equal or exceed the consider-

ation for a settlement, CMS may claim the entire settlement 

amount, even if the defendant settled on a cost-of-litigation 

basis and even if medical expenses represented only a small 

fraction of the total damages alleged. CMS refuses to recog-

nize any private effort to differentiate medical expenses from 

other alleged damages in a settlement agreement.10 Several 

courts have deferred to CMS’s view that “[t]he only situation 

in which Medicare recognizes allocations of liability pay-

ments to nonmedical losses is when payment is based on a 

court order on the merits of the case.”11 

Things got even worse in 2007, when Congress enacted 

Section 111 of the Medicare, Medicaid, and SCHIP Extension 

Act of 2007.12 Obscured and largely unpublicized at the 

time, that legislation mandated reports of settlements and 

bolstered what had been a toothless reporting regulation 

(42 C.F.R. § 411.25) with statutory fines of up to $1,000 per 

day for even inadvertent failure to report a settlement.13 In 

response, CMS has designed a complicated, internet-based 

reporting system that stands to increase reimbursement 

demands exponentially when it takes effect for “self-insureds” 

in January 2012.14

Logically (and fairly), CMS should pursue the plaintiff, not 

the defendant, for expenditures resulting from the injury 

alleged, as CMS’s regulations acknowledge.15 The MSP 

does not require that, however. Moreover, CMS has made 

it plain that only a beneficiary/plaintiff may contest prelimi-

nary and final CMS determinations of claims for reimburse-

ment.16 A settling defendant has no standing to participate 

in any way in CMS’s elaborate five-tier administrative hear-

ing process.17 If the plaintiff is insolvent or otherwise fails to 

pay what CMS demands, the defendant may be held liable 

for twice the amount of the claim at issue, even though the 

defendant has not admitted, and no court has adjudicated, 

that the defendant’s acts or omissions caused the plaintiff’s 

injuries, and even though the defendant has had no oppor-

tunity to challenge CMS’s calculation of the amount subject 
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to reimbursement. It seems inconceivable that such a system 

could pass constitutional muster. 

Because CMS is a federal agency, its actions obviously fall 

within the ambit of the Fifth Amendment. Equally clear is that 

a deprivation of money falls within the category of “prop-

erty” protected by the Due Process Clause.18 It follows that 

CMS cannot deprive any defendant of dollars demanded as 

Medicare reimbursement without affording due process. 

The Supreme Court “consistently has held that some form of 

hearing is required before an individual is finally deprived of 

a property interest.”19 “The constitutional right to be heard 

is a basic aspect of the duty of government to follow a fair 

process of decisionmaking when it acts to deprive a person 

of his possessions.”20 Although the opportunity to be heard 

in defense does not always have to precede deprivation, it 

generally should, absent “‘extraordinary situations,’” which 

should only rarely arise in connection with MSP demands.21 

Regardless of timing, the opportunity to be heard “must pro-

vide a real test[,]” “‘aimed at establishing the validity, or at 

least the probable validity, of the underlying claim’” on which 

the deprivation is to be founded.22 

In holding in Goldberg v. Kelly, 397 U.S. 254 (1970), that due 

process requires a pre-termination hearing before the gov-

ernment can suspend welfare payments to an eligible recipi-

ent, the Court dismissed arguments similar to those CMS 

likely would assert—that “governmental interests in conserv-

ing fiscal and administrative resources” outweigh competing 

property interests.23 The Court explained that “‘[w]hile the 

problem of additional expense must be kept in mind, it does 

not justify denying a hearing meeting the ordinary standards 

of due process.’”24 “The fundamental requisite of due pro-

cess of law is the opportunity to be heard. The hearing must 

be at a meaningful time and in a meaningful manner.”25 As 

a result, “[i]n almost every setting where important decisions 

turn on questions of fact, due process requires an opportu-

nity to confront and cross-examine adverse witnesses.”26 

Goldberg does not stand alone. Just to highlight two more 

examples among many, the Court also has held that due pro-

cess requires the state to conduct a hearing before enacting 

a wage garnishment27 or before the sheriff seizes personal 

property.28 If, as Goldberg holds, recipients of benefits pro-

vided under government largesse have a property interest in 

the continuation of their benefit payments sufficient to trigger 

due process requirements, it must be the case that a hear-

ing is required when the government seeks to take property 

already in a person’s lawful possession. And if, as the other 

examples show, due process requires a hearing before the 

state imposes a temporary deprivation of personal prop-

erty where two private parties dispute who has the stronger 

interest, then surely the state cannot forgo such a hearing 

in a situation distinguished only by the substitution of the 

government for one of the private parties claiming rightful 

ownership. The only hearing provided in a double-damages 

action arguably falls far short of constitutional requirements 

because the defendant cannot raise a defense; thus, the 

proceedings assure a settling defendant neither a mean-

ingful “opportunity to speak up in his own defense”29 nor a 

meaningful opportunity “to confront and cross-examine” the 

persons whose knowledge underlies and determines the 

amount at issue.30 

If CMS were to exercise its subrogation rights and litigate the 

plaintiff’s claim, it would have to make a prima facie case, 

against which the defendant could defend itself and as to 

which it could reach a definitive compromise. Subrogation 

also would permit an equitable apportionment that would 

recognize the plaintiff’s other elements of damage and scale 

down the defendant’s potential Medicare liability accord-

ingly.31 But the MSP allows the government to sit out the origi-

nal litigation and then to sweep in after settlement to take 

money from the defendant, armed with a presumption of 

liability—on the thin basis that the defendant chose to settle 

with the plaintiff—yet provides no process for the rebuttal of 

that presumption. That is fundamentally unfair. 

ADDRESSInG AnD MInIMIzInG RISkS
In short, there is good reason to question the MSP’s consti-

tutionality insofar as it would impose liability upon a settling 

defendant that admits no fault.32 That said, standing, ripe-

ness, and sovereign-immunity principles may very well pre-

vent a defendant from mounting a constitutional attack until 

CMS files suit and the defendant faces the risk of liability 

head-on. This makes due process arguments something of 

a last-ditch defense. To address and hopefully minimize the 

risks upfront, there are a number of measures to consider. 

assess the plaintiff’s Medicare status at the outset if it is 

not obvious. Ask opposing counsel about this at the first 
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preliminary case management or Federal Rule of Civil 

Procedure 26(f) conference. To avoid wasting valuable inter-

rogatories or document requests limited by local rules, it may 

be advisable to cover Medicare disclosures in case manage-

ment orders or “Lone Pine” questionnaires. Otherwise, consult 

CMS’s MSP Mandatory Reporting gHP User guide33 to deter-

mine the data that will satisfy CMS’s reporting requirements 

for settlements and adverse judgments. gather that and 

any Medicare-related correspondence through discovery 

requests, and follow up in depositions. While opposing coun-

sel may object to items aimed at Section 111 reporting and 

potential MSP liability, at least one reported decision permits 

discovery along these lines.34 

think twice before trying to discover facts that might induce 

cMs to waive its claim. Such facts may include, for example, 

the adequacy of the plaintiff’s financial resources to meet 

the plaintiff’s normal needs, any undue hardship the plaintiff 

might experience if required to reimburse Medicare for con-

ditional payments, whether the plaintiff’s ordinary monthly 

expenses equaled or exceeded the plaintiff’s monthly income 

from all sources, and other considerations suggesting that 

reimbursement would not comport with equity and good con-

science. This may prove counterproductive. For example, in 

Roland v. Sebelius, answers to one defendant’s interrogato-

ries on such matters were introduced by CMS in administra-

tive proceedings, resulting in denial of a requested waiver.35

consider that defensive terms in settlement agreements 

may offer only incomplete protection against potential 

MsP liability. Some plaintiffs’ counsel may resist including 

MSP provisions altogether. Others may insist on prompt dis-

bursement of settlement funds before final resolution of CMS 

claims, leaving the defendant open to the risk of the plaintiff’s 

future inability to pay those claims upon demand. Because 

CMS will give at most preliminary estimates of its claims 

before a settlement is reached (and then only to the plain-

tiff or the plaintiff’s attorney), the defendant may be forced 

to evaluate a settlement on the basis of substantially incom-

plete information.36 When drafting a settlement agreement, 

consider representations as to Medicare benefits received 

or the lack thereof, requirements to report or determine ini-

tial and final claims (a potentially time-consuming process), 

commitments by both the plaintiff and the plaintiff’s counsel 

to pay reimbursement claims when due, related indemnity 

and hold-harmless clauses, cooperation clauses, hold-back 

requirements for future medical expenses, waivers of any 

rights of action for double damages, and explicit references 

to Medicare in releases and covenants not to sue. Although 

forms developed for these matters often refer to “Medicare 

liens,” that terminology has been held to be inaccurate and 

could pose difficulties.37 

specify each defendant’s contribution separately. If multiple 

defendants are covered by the same settlement agreement, 

specify each defendant’s contribution separately to preempt 

any argument that the total settlement amount determines a 

defendant’s individual obligation. It may be best to require a 

separate release/settlement document for each defendant. 

Aggregate lump-sum settlements in mass tort cases pose 

particular problems. Some have proposed carving out 

Medicare beneficiaries and treating them separately.38 

Plaintiffs’ lawyers may balk at this approach, because it has 

the potential to create conflicts between their Medicare and 

non-Medicare clients that could require separate counsel 

(with a resulting requirement to share contingent fees). It may 

be possible to negotiate separate terms for the Medicare-

eligible group only after all plaintiffs have accepted and 

undertaken a neutral allocation proceeding. To avoid trig-

gering a premature reporting obligation, a mass tort settle-

ment should not take effect until the lump sum is allocated 

and each plaintiff has agreed to the allocation by signing a 

release accepting the allocated sum as settlement consid-

eration.39 Conditions precedent expressed in preliminary 

agreements with plaintiffs’ counsel should make that delayed 

effect explicit. 

Some courts have held that CMS cannot lay claim to 

amounts clearly due to settling parties who are not Medicare 

beneficiaries or to damages clearly meant to compensate 

for something besides medical expenses.40 These hold-

ings have prompted efforts to define away the problem by 

specifying the medical component as a mere fraction of the 

total settlement proceeds. As noted above, CMS takes a dim 

view of contractual allocations and has persuaded judges to 

sweep aside a number of these attempts. Still, a few courts 

have sympathized with such efforts, especially regard-

ing future medical expenses, because CMS steadfastly has 

refused to devise procedures for advance review of future 

“set-asides” outside the workers’ compensation context, mak-

ing it very difficult to determine whether honestly estimated 
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hold-backs will satisfy subsequent CMS demands.41 In some 

cases, settling parties have obtained court orders purport-

ing both to determine the amount due to Medicare and to 

absolve the parties from any further MSP liability upon pay-

ment of the specified sum, despite the fact that CMS did not 

take part in the proceedings. 

A recent Eleventh Circuit decision adds fuel to the fire. In 

Bradley v. Sebelius, the parties settled a wrongful death 

claim before any suit was filed.42 After CMS demanded pay-

ment of medical expenses in full, which would have left the 

claimants with little to divide among themselves, the claim-

ants petitioned a probate court to apportion the settlement. 

Although notified, CMS declined to participate.43 The pro-

bate court reduced the medical-expense component to a 

mere $787.50.44 When CMS refused to accept the probate 

court’s apportionment, the claimants’ representative paid 

the full claim and sued the Secretary of HHS for a refund, 

which the district court denied.45 On appeal, the Eleventh 

Circuit reversed that ruling. Reasoning that CMS’s position 

“would have a chilling effect on settlement” that would force 

tort claims to trial, it reinstated the probate-court decision.46 

This suggests that courts’ patience with the MSP’s procedural 

deficiencies may be wearing thin. 

Interpleader is an obvious answer for defendants faced with 

conflicting demands by plaintiffs and CMS. Unfortunately, 

the government routinely removes state interpleader actions 

and, wherever sued, typically asserts sovereign immunity as 

an argument for dismissal.47 Yet the government sometimes 

proves willing to participate in the interpleader action.48 

Accordingly, interpleader may be worthwhile in an appropri-

ate case. 

When the time comes to cut a settlement check, should 

Medicare be named as a payee? Plaintiffs may fear this will tie 

up funds unnecessarily and indefinitely, but defendants natu-

rally will prefer it, because it would ensure CMS reimbursement 

and eliminate the risk of a double-damages action. In Wall v. 

Leavitt, a federal magistrate considered naming Medicare as a 

payee to be a “practical necessity” even though the MSP does 

not expressly require that.49 In Tomlinson v. Landers, however, 

a different magistrate rejected an argument to that effect and 

held that disagreement over how to make out the settlement 

check showed that the parties’ minds had never met on settle-

ment.50 And in Zaleppa v. Seiwell, a Pennsylvania judge found 

that adding Medicare as payee on a check issued to pay a 

judgment violated state law.51

All of this illustrates that there’s no fail-safe answer to MSP 

liability. In some cases, the inability to address MSP con-

cerns with any finality may prevent the parties from settling.52 

Practice standards are still evolving. The steady flow of new 

decisions in this area may suggest better ways to address 

this serious problem, and Congress may yet weigh in.53  

Stay tuned. n
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design, testing, and manufacture of the product; changes to 

the design; cases, claims, or complaints relating to the prod-

uct; advertising; sales data; profits; and on and on. And, of 

course, the company has a duty to preserve relevant evi-

dence even absent a notice letter. The company has thou-

sands of employees on its word processing and email 

systems, not to mention laptops, and like most companies, it 

has an auto-delete function that deletes all unsaved emails 

after 60 days. If the letter, which presages an overbroad 

request for production of documents, is observed literally, the 

company will have to spend thousands of dollars to alter its 

email system, search its servers, and share the documents, 

emails, back-up tapes, and, potentially, hard drives. If it does 

nothing, the company will predictably be faced with a costly 

sideshow in the litigation revolving around whether poten-

tially relevant materials were lost.

In this scenario, which is playing out daily across America in 

state and federal courts, defendant corporations should not 

have to act or take limited action at their own peril. While no 

one can doubt that discovery is a necessary part of our sys-

tem and that the litigation system must have effective ways 

to deal with miscreants who knowingly destroy clearly rele-

vant and discoverable information, it borders on the absurd 

and is patently unfair to expect a corporation to bear tens 

of thousands of dollars or more in e-discovery costs just 

because a plaintiff has filed a small and nonmeritorious case.

A company that has the best intentions of complying with its 

discovery obligations, and immediately consults with consci-

entious, competent in-house and outside counsel, can rarely 

find a clear answer about what it must do or need not do at 

this stage of the case. One can find in some reported deci-

sions rather draconian language to the effect that, when 

a lawsuit arises, all disposal of email relating to the subject 

of the suit must cease without regard to the amount in con-

troversy. Sanctions for failure to forecast a court’s ruling cor-

rectly can be severe, even case-dispositive. 

Other courts, more enlightened in my view, are embracing 

the concept of proportionality, i.e., the notion that fairness 

requires some balancing of the plaintiff’s right to reasonable 
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