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Decree n° 2011-48 regarding reform of arbitration,
passed into law on January 13, 2011 (and published
in the Official Journal the following day), enacts what
are arguably the most important reforms of French
arbitration law since the early 1980’s. These reforms
are the latest step taken by France to remain a leading
forum for international arbitration, with a modern,
effective, and intellectually accessible legal regime gov-
erning arbitration.

This article highlights the most consequential changes
to and codifications of arbitration law adopted by
the reform. It also looks at the changes enacted by the
Decree in a comparative perspective. Throughout the
article, we note, as applicable, the similarities and dif-
ferences between the new French law and U.S. arbitra-
tion law. In engaging in this comparative analysis, we
hope to contextualize the French Act for the benefit of
readers familiar with U.S. arbitration law and to high-
light areas of divergence in the approaches of these
jurisdictions.

I.  The New Law

On January 14, 2011, the French Ministry of Justice
published in the Official Journal its Decree n® 2011-48
regarding reform of arbitration." The announced

reforms will be codified in the French Code of Civil
Procedure from Article 1442 to Article 1527 and will
enter into force on May 1, 2011. In a step rarely taken
in France, the Ministry of Justice also published a
Report to the Prime Minister explaining the new
Decree and clarifying certain issues that may arise
under the reformed provisions of the Code.”

The Decree was enacted for two primary reasons: First,
to codify a number of principles of arbitration law
developed by French courts over the past 30 years,
and second, to implement changes to France’s arbitra-
tion law that give even more support to arbitration.

France was one of the first countries to enact a modern
arbitration law, by way of a series of reforms in 1980
and 1981.° In the years since those reforms were
enacted, French courts have strengthened the country’s
pro-arbitration legal regime by interpreting the Code of
Civil Procedure in a manner that generally favors arbi-
tration as a method of dispute resolution.

Consequently, before the Decree of January 13 was
issued, a large portion of French procedural law relating
to arbitration could be found only in case law, not in the
Code of Civil Procedure. By codifying principles that
were first developed in case law, the Ministry of Justice
has made French arbitration law more accessible to
international practitioners. The goal is that this added
clarity in arbitration law will make France an even
more attractive forum for international arbitrations.

The Decree also introduces a limited number of inno-
vations in French arbitration procedural law, some of
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which correspond to provisions in the arbitration laws
of other countries. These changes generally tend to
make France a more arbitration-friendly jurisdiction,
with a court system that supports arbitration and effec-
tively enforces arbitral awards.

The new French arbitration legislation contains provi-
sions that apply exclusively to domestic arbitration,
provisions that apply exclusively to international arbi-
tration, and provisions that apply to both domestic and
international arbitration. This article focuses on the
provisions of the Decree governing international
arbitration.”

Il.  Codification Of Established
Jurisprudential Principles

One of the primary raisons dére of the Decree and the
revised Code provisions it contains is to consolidate and
affirm French law governing civil procedure in the field
of arbitration that has been developed by the French
courts over the past 30 years. Some of the jurispruden-
tial principles that will now be codified are as follows:

A Broad Interpretation Of What Constitutes

A Binding Agreement To Arbitrate
Article 1507 codifies the principle, established by
French case law, that international arbitration clauses
are not subject to any requirement of form. That is,
parties are free to agree orally to setde their disputes
through arbitration. In this sense, the French provision
is progressive: Most other sources of arbitration law,
including the 1958 Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the
“New York Convention”), national arbitration laws,
and institutional arbitration rules, do not expressly pro-
vide that non-written arbitration agreements have the
same legal status as do written ones.” U.S. courts, for
instance, are more conservative in this regard and will
generally not enforce an arbitration agreement absent
some written evidence of the agreement.6 However,
notwithstanding the French rule, it remains advisable
for parties anticipating arbitration in France to express
their intention to arbitrate in writing, so as to avoid
unnecessary problems of proof.”

An Expansive Set Of Legal Duties Binding
Arbitrators
Regarding the duties of the arbitrators composing the
tribunal, the new code states that the arbitrators shall
perform the mission with which they have been

entrusted until they have rendered an award.® The
new law also imposes a positive obligation of good
faith and efficiency on the arbitral tribunal and aims
to ensure that arbitrators perform their duty with due
care.” One may wonder to what extent these provisions
broaden the arbitral tribunal’s obligations and consti-
tute a potential source of liability for arbitrators.'® Sub-
sequent court decisions will doubtless provide answers
to this question. However, the spirit of the reform is not
to increase arbitrators’ potential liability, but rather to
encourage efficiency in the conduct of arbitral
proceedings.

The revised arbitration law also strengthens the power
of the arbitral tribunal by providing that if an arbitrator
is or becomes aware of a ground that could be asserted
against the arbitrator in proceedings challenging the
award, the arbitrator must inform the parties, but
may resign as arbitrator only with unanimous party
consent.'' This rule therefore reverses the default pre-
sumption under the old rule, which provided that the
arbitrator could only continue to hear the dispute with
the consent of the parties in case of a conflict."?

In contrast to the French approach, the U.S. Federal
Arbitration Act'? is silent regarding the duties of an
arbitrator. Arbitrators presiding over international arbi-
trations in the United States are therefore bound by — as
applicable — institutional rules, state law,"* party agree-
ment and the Rules of Professional Conduct of any Bar
of which a lawyer-arbitrator is a member."” Despite that
the FAA does not articulate what an arbitrator’s duties
are, some courts have held that because the FAA sets
forth “evident partiality” by the arbitrator as grounds for
vacating an arbitral award, '© this creates an affirmative
duty on the part of arbitrators to investigate and disclose
potential conflicts of interest that give rise to a reason-
able impression of partiality.'” Other courts have held
that arbitrators do not have a duty to investigate and
disclose conflicts of interest under the FAA, but that an
arbitrator’s failure to do so is indicative of evident parti-
ality and therefore grounds for vacatur.'®

Arbitrators’ Power To Order Interim

Measures
The previous arbitration decree of 1981 did not include
any provisions regarding the arbitrators’ authority to
order preliminary or interim relief or to impose daily
penalties for a party’s failure to comply with a tribunal’s
interim order. However, this power had been estab-
lished by court decisions."?
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The Decree now codifies the power of the arbitral tri-
bunal to order interim measures, with daily penalties for
any failure to comply with the measures ordered.”” The
codification of these principles greatly strengthens the
authority and powers of the tribunal and thereby favors
arbitration. While an arbitral tribunal has no authority
to ensure the enforcement of interim measures when a
party refuses to comply voluntarily, the Decree will
allow a counterparty to ask courts to order performance
of such interim measures. In principle, French courts
will enforce an interim measure without examining the
merits of the measure which has been decided by the
arbitral tribunal.

Procedural Estoppel

Article 1466, applicable to international arbitration
pursuant to Article 1506, confirms the principle of
procedural estoppel developed by French courts,
inspired by the common law and the principle of
good faith. This principle bars a party from alleging,
before a court, that an arbitral award is procedurally
defective after the award has been issued if that party
failed to raise the procedural issue during the arbitral
proceedings.

The principle is firmly-entrenched in U.S. jurispru-
dence; American courts will generally refuse to grant
relief to a party based on an alleged procedural error by
the arbitrator where the party did not object before the
arbitrator, on the basis that by the party has thereby
waived its right to claim procedural error.”!

The text of the French provision appears to be more
permissive to parties who claim procedural error before
a court than is U.S. law. The new code provision only
prohibits a party from asserting procedural error before
a judicial body where the party failed to object to pro-
cedural error during the arbitral proceedings “know-
ingly and without a legitimate reason.”** A U.S. court
may not require actual knowledge of error in order for
waiver to apply, and may find that a party has waived a
claim of procedural error where the party either knew or
should have known of the error, yet failed to object
before the arbitrator.”®

Increased Flexibility In Enforcement
Proceedings
The Decree introduces some flexibility in the exequatur
procedure that must be followed for recognition and
enforcement of international arbitral awards in France.

The exequatur procedure is the procedure by which a
party seeks a court order to enforce an arbitral award.
New Article 1515 stipulates that the party seeking an
exequatur must submit the original award and the par-
ties’ arbitration agreement, or copies thereof. As before,
if these documents are not in the French language, the
party must produce French translations of them. How-
ever, at least initially, these translations need not have
been done by a registered translator. A translation by a
registered translator may still be required at a later stage
of the proceedings (e.g., if a question is raised regarding
the accuracy of a translation that has been submitted).**

Juge D’Appui (Support Judge)

The new provisions of the Code of Civil Procedure
relating to arbitration employ, for the first time in
French codified law, the term “juge d’appui.” The
term was often used in learned commentary as well as
in court decisions prior to appearing in the January 13
Decree, but it now has an official status as a codified
principle of law.

The term juge d'appui refers to the French judge
with authority to issue orders related to a particular
arbitration.”> (The term “appui” means “support.”)
In essence, the juge dappui has the role of acting on
behalf of the state to support an arbitration within the
bounds of the law. In international arbitrations, the
role of juge dappui will be performed by the President
of the Tribunal de Grande Instance (Civil Court of First
Instance) of Paris. It is likely that the juge d'appui will
be important mostly in ad hoc arbitrations, i.e., when
the parties have not agreed to an institutional arbitra-
tion, since most of the functions of the juge dappui are
often performed by the administering institution. For
example, in the event that there are difficulties in an a4
hoc arbitration in the constitution of the arbitral tribu-
nal, the juge d'appui may determine the procedure for
the constitution of the arbitral tribunal and appoint the
arbitrators. The juge d'appui may also rule upon the
prima facie validity of the arbitration clause or a chal-
lenge to an arbitrator.

The powers of the juge d'appui have been extended
under the Decree. However, the Decree appears to
preserve successfully the delicate balance that must
exist between intervention and interference in the arbi-
tration context. This balance is reflected in the fact, for
instance, that the juge d appui may issue orders related
to arbitral procedure but cannot make a decision
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regarding the outcome of the case. The juge d appui also
has the power to extend the six-month period allotted
to the arbitral tribunal to render its award pursuant to
Article 1463(2), which is applicable to international
arbitration pursuant to Article 1506.

Ill.  Procedural Innovations

The Decree also announced a number of legal rules that
are entirely new and that are designed to support and
facilitate arbitration as a method of dispute resolution.

Increase In The Power Of The Chair Of The

Arbitral Tribunal
Article 1513 allows the chair of an arbitral tribunal to
decide an issue if no majority can be reached among the
members of the arbitral tribunal. This provision is
inspired by foreign arbitration laws*® and institutional
rules.”” Such a provision ensures a prompt issuance of
awards, when the members of the arbitral tribunal can-
not reach an agreement regarding the decision to be
made. Nonetheless, this possibility can be seen as a
last resort that the chair should use only in true dead-
lock situations, and should not be interpreted as giving
the chair the power to take arbitrary decisions, without
consulting co-arbitrators.

Decrease In The Time Period For
Challenging An Arbitral Award
The Decree has shortened several deadlines:

Articles 1486 and 1506 decrease the length of
time during which a party may request that the
arbitral tribunal interpret its award or correct
an alleged error or omission. Previously, parties
had one year from the day that the award was
rendered to make such a request. Now, a party
must make such a request within three months
of the party’s notification of the award, unless
the parties have agreed otherwise.

Article 1519 shortens the time period during
which a party may file an action seeking the
annulment of an arbitral award. Previously, a
party had one month from the date when the
party received notification of the decision of
exequatur to file an action seeking annulment.
Now, a party must file an action seeking
annulment within one month of the day
upon which a party is notified of the award.
The additional two-month time period

applicable to notifications sent to companies
headquartered outside of France should apply,
pursuant to Articles 643 to 645 of the French
Code of Civil Procedure.?®

By shortening deadlines for challenging awards, the
Decree will reduce delays in proceedings and, as a con-
sequence, promote the overall efficiency of arbitration.

Increase in Party Autonomy To Waive

Annulment Proceedings
Article 1522 grants parties the right to waive the possi-
bility of annulment proceedings, giving up their right to
challenge the validity of an arbitral award before French
courts. Given the consequences of such a choice, the
waiver must be expressed in a “special agreement” (“con-
vention spéciale”). Thus, it is understood that this
requirement would not be satisfied by a general waiver
of the right to seek annulment. For example, the waiver
provision of Article 28.6 of the ICC Rules, which pro-
vides that by submitting a dispute to arbitration under
the ICC Rules, parties “shall be deemed to have waived
their right to any form of recourse insofar as such waiver
can validly be made,” is most likely insufficient to con-
stitute a waiver under new Article 1522.

The second paragraph of Article 1522 states, however,
that notwithstanding the fact that parties agreed to
waive their right to pursue an annulment action, they
can still challenge the enforcement of an arbitral award
in France on any of five grounds provided for annul-
ment proceedings. Thus, enforcement of an award in
France can still be challenged, even though the validity
of the award itself may not be challenged if parties
waived that right by special agreement.

Article 1522 represents a substantial divergence from
the majority approach in the United States. While the
question is not completely settled under U.S. law, many
U.S. courts will not enforce an agreement by the parties
to limit the grounds for challenging an arbitral award

beyond the “floor” created by the FAA.*

In light of France’s approach to judicial review of arbi-
tral awards, parties that choose France as an arbitral seat
have increased assurance of the finality of their award.
Yet, Article 1522 protects parties’ due process rights
in the event of enforcement proceedings. This makes
Article 1522 one of the Decree’s most important
innovations.



MEALEY’S International Arbitration Report

Vol. 26, #4 April 2011

Increase In The Certainty Of Enforcement
Probably the most significant change implemented by
the Decree is that, pursuant to Article 1526, if a party
seeks to have an award annulled in court or appeals an
exequatur order, this challenge or appeal will no longer
automatically result in a stay of enforcement of the
award. This will doubtless result in the speedier enfor-
cement of arbitral awards in France.

However, Article 1526 contains an exception to this
principle, whereby a court may suspend or modify the
enforcement of an award, pending annulment or enfor-
cement proceedings, if enforcement would seriously
prejudice one of the parties.

This new provision is a welcome development since, in
practice, annulment proceedings are rarely successful.
However, an application for a suspension of enforce-
ment can still be submitted in the (presumably) rare
cases where it is ne(:essary.3 0

Confidentiality
The fourth paragraph of Article 1464 states that arbitral
proceedings are confidential, and the Ministry’s Report
to the Prime Minister describes confidentiality as a
“major characteristic” of domestic arbitration. How-
ever, according to Article 1506, this provision does
not apply to international arbitration.

There is a legitimate rationale for not automatically
applying the principle of confidentiality to international
arbitration. Namely, confidentiality may be inappropri-
ate or explicitly excluded in some international arbitra-
tions where public interests are at stake and/or where
state-owned entities are involved, especially in invest-
ment treaty arbitrations.”!

Thus, where parties are not precluded for reasons of
public interest from agreeing to keep arbitral proceed-
ings confidential and want their proceedings to be con-
fidential, they should include an appropriate provision
in their arbitration clause, taking into account — in the
case of institutional arbitrations — whatever confidenti-
ality provisions may be included in the institution’s

rules.

Entry Into Force
The Decree will enter into force on May 1, 2011. In
domestic arbitrations, provisions dealing with arbitra-
tion clauses will apply only to arbitration agreements

entered into after May 1, 2011. The same principle
applies for the provisions excluding the possibility of
appeal proceedings. In international arbitrations, provi-
sions pertaining to the jurisdiction of the juge dappui
with regard to the constitution of arbitral tribunals will
apply to arbitration agreements concluded after May 1,
2011. Furthermore, all provisions affecting the arbitral
proceedings per se will apply only in cases where the
arbitral tribunal has been constituted after May 1,
2011. Finally, the rule that a court proceeding challen-
ging an arbitral award or enforcement proceeding does
not result in an automatic stay of enforcement will
apply only if the award has been rendered after
May 1, 2011.

IV.  Conclusion

Interestingly, one of the predominant rationales for the
French reform was to clarify French arbitration law,
which had become opaque due to the fact that a sub-
stantial part of French law on the topic was judge-made
and therefore available primarily by means of case law
and commentary, rather than statute. Though the
American legal tradition does not have the same
emphasis on codification as does the French tradition,
American lawmakers would be well-served to note — as
did the French lawmakers in enacting these reforms —
that to clarify legal principles by codification renders the
law more accessible, particularly to international
practitioners.

This is important in the context of international arbi-
tration, where the fact that the “consumers” of arbitra-
tion law are often international makes the clarity and
accessibility of the law all the more important.

Endnotes

1. Décret 2011-48 du 13 janvier 2011 portant réforme de
larbitrage [Decree 2011-48 of January 13, 2011
Regarding Reform of Arbitration], Journal Officiel
de la République Frangaise [J.0.] [Official Gazette of
France], 14 Jan. 2011, p. 777 (hereinafter, “Decree
2011-48”) available at hetp://www.legifrance.gouv.fr/
affichTexte.do?cidTexte=JORFTEXT0000234175
17&dateTexte=8¢categorieLien=id. An English trans-
lation is available at http://www.parisarbitration.com/.
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larbitrage [Report to the Prime Minister on Decree
2011-48 of 13 January 2011 Regarding Reform of
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agreement is entirely between citizens of the United
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foreign states”); see also F. Hoffinann La Roche L. v.
Qiagen Gaithersburg, Inc., 730 F. Supp. 2d 318, 325
(S.D.N.Y. 2010) (citing cases).

See United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, June 10,
1958 (1970), 330 U.N.T.S. 38 (1958) (“New York
Convention”), Arts. II(1), I1(2) (requiring Contracting
States to recognize arbitral agreements “in writing”);
International Chamber of Commerce (ICC) Court of
Arbitration Rules (1998), Rule 6.1 (rule is silent
regarding formal requirements of arbitration agree-
ment); LCIA Arbitration Rules (1998) (preamble)
(suggesting written agreement to arbitrate under
Rules may be required).

See 9 U.S.C. § 2 (“A written provision in . . . a contract
evidencing a transaction involving commerce to settle
by arbitration a controversy thereafter arising out of
such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in
writing to submit to arbitration an existing contro-
versy arising out of such a contract, transaction, or
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for the revocation of any contract.”) (emphasis added).
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See, e.g., Belgian Judicial Code, Art. 1701.2; English
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30.

31.
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award).
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