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The Federal Reserve Board recently approved a new 

interim rule revising its September 2010 interim rule 

that implemented certain provisions of the Mort-

gage Disclosure Improvement Act of 2008 (“MDIA”). 

The September 2010 interim rule introduced rate 

and payment disclosure tables for variable-rate 

loans secured by real property or a dwelling. This 

December 2010 interim rule clarifies the Regula-

tion Z requirements affecting “5/1” adjustable-rate 

mortgages, interest-only loans, and negative amor-

tization loans. Like the September 2010 interim rule, 

the December 2010 interim rule will be effective on 

January 30, 2011, although compliance is optional 

for credit applications received before October 1, 

2011. This  highlights the Board’s clarifications and 

does not describe the full text of the rule. Companies 

should carefully consider the full text of the Decem-

ber 2010 interim rule and submit comments by Febru-

ary 28, 2011.

Overview of September 2010 
Interim Rule
The MDIA amended the Truth in Lending Act of 1968 

(“TILA”) to require variable-rate residential mort-

gage disclosures to include examples of possible 

adjustments based on the maximum allowable rate, 

a “no-guarantee-of-refinance” statement, and an 

explanation that the initial regular payments are for 

a limited period. Congress further directed the Fed-

eral Reserve Board to implement these changes and 

develop a readily understandable disclosure format. 

The September 2010 interim rule unveiled that new 

format. Creditors are now required to disclose infor-

mation in a “tabular form,” specifying the maximum 

interest rate and corresponding monthly payment. 

Disclosure then increases by loan type. For example, 

“plain vanilla” adjustable-rate mortgage disclosures 
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must state the interest rate at consummation and iden-

tify the period of time until the first adjustment. “Negative 

amortization loans” require additional disclosures such as 

the interest rate for both the first and second scheduled 

payment increases and the rate upon conversion to fully 

amortizing payments. The variation and extent of these 

requirements prompted significant comments to the Board. 

Although the September 2010 interim rule remains in effect, 

the Board issued its December clarification to address 

some of these lingering ambiguities.

“5/1” Adjustable-Rate Mortgages

The September 2010 interim rule originally required credi-

tors to disclose the maximum possible rate applicable to an 

adjustable or step-rate mortgage during the first five years 

after consummation. Yet, as commentators noticed, that 

wording presented unique problems for “5/1” adjustable-rate 

mortgages (“5/1 ARMs”). These agreements typically involve 

regular periodic payments at a set rate for the first 60 

months after consummation and first adjust during the 61st 

month. Counting from the date of consummation, at least for 

5/1 ARMs, would exclude from the disclosure the first signifi-

cant rate adjustments. 

The Board addressed this issue by requiring the disclosure 

period for 5/1 ARMs after the first regular periodic payment 

date. The summary table column labeled “maximum dur-

ing first five years” must include the first major rate adjust-

ment—even if that takes place more than five years after 

consummation.

Interest-Only Loans

Under the September 2010 interim rule, where a loan allowed 

for payment increases resulting from something other than 

an interest rate adjustment, the summary table was required 

to identify both the earliest date that a change could apply 

and the earliest date payment would be due. Commenta-

tors worried that this requirement would cause confusion in 

cases of interest-only home loans because that interest is 

usually paid in arrears. In other words, the two dates could 

be presented as more than a month apart even though the 

consumer would be responsible for the accrued interest. 

The Board eliminated the confusion in the December 2010 

interim rule by requiring creditors to disclose only the date 

the interim rate may become effective. 

 

Negative Amortization Loans

The September 2010 interim rule defined negative amor-

tization loans simply as those allowing for negative amor-

tization, with reverse mortgages being the sole exclusion. 

Under this definition, if a loan included repayment terms 

that could result in negative amortization, it was a “nega-

tive amortization loan” under Regulation Z. The rule applied 

even if the loan did not allow multiple payment options. 

Keeping this definition would have extended heightened 

disclosure requirements to loans not typically considered 

“negative amortization loans,” such as certain option ARMs. 

As a result, several commentators asked whether the Board 

meant to capture loans that did not make negative amortiza-

tion a requirement.

The Board intended these disclosures to show consumers 

the effects of making minimum payments as opposed to 

regularly paying in full. However, the Board recognized that 

these effects only occur if the loan allows for multiple pay-

ment options. Accordingly, a revised definition now limits 

this category to loans that permit consumers to make mini-

mum payments that result in amortization. 

Multiple-Advance Construction Loans

After the September 2010 interim rule, confusion arose over 

its application to multiple-advance construction loans. Many 

such loans are secured by residential property or a dwell-

ing and thus seem to fall under the September 2010 interim 

rule’s requirements. The lingering question was whether dis-

closure should be made through a “repayment schedule” 

(under Regulation Z, Appendix D) or the new interest rate 

and summary table (under the September 2010 interim rule). 
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The Board adopted a new comment under Appendix D to 

clarify what provision applies. If the creditor elects to disclose 

the construction and permanent phases as separate (i.e., 

multiple) transactions, the construction phase must be dis-

closed in tabular form pursuant to Regulation Z. If, however, 

the creditor chooses to disclose the construction and perma-

nent phases as a single loan, the construction phase should 

be disclosed under an Appendix D analysis, which requires 

a “repayment schedule.” Interest payment disclosures and 

timing of those payments should not be in the Regulation Z 

tabular form. In other words, the September 2010 interim rule 

requirements apply only to permanent phases.
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