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On November 2, 2010, Pennsylvania elected Repub-

lican State Attorney General Tom Corbett as its 46th 

Governor, leaving Democratic Governor Ed Rendell a 

lame duck in the final weeks of his term. In addition, 

control of the House shifted to Republicans, estab-

lishing Republicans as the majority in both the Penn-

sylvania House and the Senate. During his campaign, 

Governor-elect Corbett signed the Americans for Tax 

Reform pledge1 and repeatedly stated that he would 

not raise any taxes if elected. 

Toward the end of 2010, the General Assembly, 

divided by party lines in a gubernatorial election 

year, was embroiled in a fierce debate over whether 

the Commonwealth should enact a severance tax on 

natural gas that parallels the tax imposed by other 

shale-gas-producing states. In Act 46, representing 

1 The Americans for Tax Reform pledge, which Tom 
Corbett signed, states “I, Tom Corbett, pledge to 
the taxpayers of the state of Pennsylvania, that I 
will oppose and veto any and all efforts to increase 
taxes.”
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the Commonwealth’s fiscal code for the year ending 

June 30, 2011, the Pennsylvania General Assembly 

set, but subsequently missed, an October 1 dead-

line to pass a natural gas severance tax. In the com-

ing year, with Republicans in control of the General 

Assembly, it remains to be seen what, if any, compro-

mise can be reached. 
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With record unemployment, a loss of public trust in 

state government, and major budget issues, Gover-

nor-elect Corbett assumes office on January 18, 2011 

challenged to revitalize Pennsylvania’s economy and 

reduce the size and cost of state government. Penn-

sylvania is facing a looming pension crisis, deficits in 

its Unemployment Compensation Trust Fund, declin-

ing stimulus funds, rising health care costs, and an 

uncompetitive business tax structure. 
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As part of his campaign platform, Governor-elect Corbett 

disclosed his views on a potential natural gas severance tax. 

Governor-elect Corbett believes that Pennsylvania’s natural 

gas and renewable energy resources are critical to restor-

ing a vibrant economy and sustainable job growth. He fully 

supports the exploration, distribution, and transmission of 

natural gas from the marcellus Shale formation in an envi-

ronmentally sound manner. “Tom Corbett believes that a 

punitive tax on the industry at this stage would reduce capi-

tal investment in the commonwealth and reduce the poten-

tial for new jobs, tax revenues and other economic benefits 

associated with the development of the marcellus Shale.”2 

While there may be room to negotiate a “nonpunitive” tax, 

Governor-elect Corbett is clear that any tax must not inter-

fere with job growth related to the marcellus Shale industry. 

based on Governor-elect Corbett’s strong anti-tax state-

ments, it remains to be seen what options are still on the 

table to raise state funds from the marcellus Shale drilling 

activity boom. Just prior to the election, Senate Republicans 

outlined a severance tax proposal. With Republicans con-

trolling both the House and the Senate when the new Gen-

eral Assembly reconvenes on January 4, 2011, it is possible 

that a tax closely mirroring this proposal could be enacted. 

While the proposed tax rate is substantially lower than the 

tax that passed the House at the end of September, it would 

still generate revenue to help the Commonwealth overcome 

its significant financial burdens. 

Now that it is clear that Senate bill 1155 will not pass the Gen-

eral Assembly and has no chance of clearing Governor-elect 

Corbett’s desk, perhaps more Democrat legislators will be 

willing to sign on to the Senate Republican Proposal. As an 

added incentive, the Republican proposal includes several 

increased environmental and water protection measures. For 

2 www.tomcorbettforgovernor.com/issues/faq/.

example, the proposal would expand distance and duration 

of rebuttable presumption in cases of contamination of drink-

ing water to reflect the expanded ranges of unconventional 

drilling techniques. The proposal would also increase and 

clarify the permitting authority of the Department of Environ-

mental Protection (“DEP”) over wells and fracturing chemicals. 

Another area of debate within the Pennsylvania legislature 

is the distribution of severance tax proceeds. Governor 

Rendell’s initial proposal was to put 90 percent of the rev-

enues into the Commonwealth’s general fund. many Demo-

crats and Republicans alike disagree with that plan. These 

legislators argue that more money should go to specific 

environmental programs to offset the damage caused by 

the increased drilling and to local municipalities to cover 

additional expenses such as road damage and emergency 

response that will accompany the new industry. This distri-

bution debate continues to be a key point of negotiation. 

At least one prominent Republican Senator, Joe Scarnati, 

has said he would consider creating impact fees that could 

be assessed in place of a severance tax. As opposed to a 

tax, impact fees would be charged to shale drilling compa-

nies in an effort to recoup the environmental and commu-

nity costs to the localities from the drilling activity. These 

fees would pay to mitigate environmental impacts, widen 

roads, boost emergency services, and monitor air and water 

emissions. Impact fees would have the benefit of avoiding 

the “tax” label, satisfying Governor-elect Corbett’s pledge. 

In addition, the impact fees should be limited to offsetting 

direct costs of the drilling, thereby satisfying demands to 

limit the revenue from being added to the Pennsylvania gen-

eral fund. However, the question remains how the troubled 

budget will be balanced without help from a natural gas 

extraction tax. 

http://www.tomcorbettforgovernor.com/issues/faq/


Jones Day publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended for gen-
eral information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior written consent 
of the Firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our “Contact Us” 
form, which can be found on our web site at www.jonesday.com. The mailing of this publication is not intended to create, and receipt of it 
does not constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not necessarily 
reflect those of the Firm.

3

lOOkiNg AhEAd TO 2011
Governor-elect Corbett has named approximately 400 

people from a wide variety of industry, environmental, com-

munity, and government groups to 17 different transition 

committees. While it is not yet known who will emerge from 

these committees as the next Secretary of the DEP or the 

Department of Revenue, these committees, particularly the 

Energy & Environment Committee, will help shape Pennsyl-

vania’s natural gas industry and revitalize its economy.

*     *     *     *

This Commentary is part II of a series dedicated to the 

Pennsylvania natural gas industry. A more comprehen-

sive Jones Day Commentary on the Pennsylvania sever-

ance tax controversy is available at www.jonesday.com/

marcellus_shale_formation.
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