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Austria has implemented radical changes to its 

insolvency law and introduced a new restructuring 

proceeding with self-administration (Sanierungs-

verfahren mit Eigenverwaltung) in its newly adopted 

Insolvency Code (Insolvenzordnung, or “IO”).1 One of 

the main features of the new type of insolvency pro-

ceeding is that the insolvent company (the “Debtor”) 

largely remains in control of its business, but under 

the supervision of a restructuring administrator.

STEp-bY-STEp GuidE TO ThE NEw 
AuSTRiAN SElf-AdMiNiSTRATiON 
pROCEEdiNG

The Austrian Insolvency Code sets forth the following 

applicable steps:

The Debtor (i) files an application to the insolvency 

court for the opening of restructuring proceeding 

with self-administration, and (ii) submits, along with 

a number of other documents, a restructuring plan 

(Sanierungsplan) that offers a recovery rate of at 

least 30 percent, payable to the creditors over a max-

imum period of two years.

The court may, under certain circumstances, reject 

the Debtor’s application for restructuring proceeding 

with self-administration or demand further informa-

tion or documents. If the proposed restructuring plan 

has been duly filed and fulfils all formal criteria, the 

court will convene a creditors’ assembly within a time 

period of up to six weeks.

The creditors’ assembly may adopt the restructur-

ing plan with a “double” majority, i .e., more than 
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1 The Austrian Insolvency Code came into force on July 1, 2010. The current proceeding involving the listed company A-Tec Indus-
tries AG, the Austrian holding entity of the international industrial conglomerate majority-owned by mirko Kovats, has been 
opened on October 20, 2010 and is the first significant case of applying the new legislation. Thus, quite a number of details will 
still have to be resolved in practice.
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50 percent of the creditors present at the meeting have to 

approve the plan, and such majority needs to represent 

more than 50 percent of the net amount of all filed claims 

held by the present creditors.

The court will revoke the Debtor’s self-administration and 

appoint an insolvency administrator if:

• circumstances make it appear likely that the self-

administration will negatively affect the creditors (e.g., 

if the Debtor fails to cooperate, disregards imposed 

restrictions, etc.);

• any of the following criteria (the “Out-criteria”) are 

fulfilled:

(i) the insolvency administrator has notified the court 

that the Debtor’s assets are not sufficient to cover 

the privileged claims creditors have against the 

insolvency estate (Masseforderungen);

(ii) the Debtor withdraws its restructuring plan applica-

tion or the court rejects the application;

(iii) the restructuring plan is finally rejected by the  

creditors; or

(iv) the court refuses to confirm the restructuring plan 

that has been adopted by the creditors’ assembly;

• the creditors’ assembly does not adopt the restructur-

ing plan within 90 days after opening of the restructur-

ing proceeding; or

• the Debtor requests a revocation of self-administration.

As a general rule, the Debtor may only be liquidated (e.g., 

the Debtors’ assets being sold) if any of the following criteria 

(the “Liquidation requirements”) are fulfilled:

• the restructuring plan is not adopted within 90 days 

after opening of the restructuring proceeding (for fur-

ther details, please see below);

• the restructuring is not any more in line with the joint 

interests of the creditors; or

• the requirements for a continuation of the Debtor’s 

business are not fulfilled any more.

Upon opening of the restructuring proceeding, the Debtor 

may not shut down (or reopen) its business without the 

court’s approval.

Under self-administration, the Debtor may, with certain 

exceptions, continue to make legal transactions in the 

ordinary course of business, unless such transactions are 

vetoed by the restructuring administrator. The restructuring 

administrator may act in lieu of the Debtor if the Debtor is 

prohibited from acting in a given legal transaction (e.g., busi-

ness transactions outside the ordinary scope). The restruc-

turing administrator may liquidate the assets of the estate 

only with the Debtor’s approval.

The court confirms the restructuring plan only if (i) the credi-

tors have approved the plan, (ii) the remuneration of the 

insolvency administrator and certain creditor protection 

associations are paid or secured, (iii) all privileged claims 

against the insolvency estate (Masseforderungen) have 

been settled, and (iv) the conditions set forth in the restruc-

turing plan are fulfilled.

Provided that all general unsecured claims against the 

Debtor (insolvency claims; Insolvenzforderungen) have been 

settled in accordance with the recovery rate set forth in the 

plan (plan quota), the restructuring proceeding is terminated 

and the Debtor may continue to freely continue its business 

or dispose of its assets. Furthermore, the Debtor is relieved 

from the obligation to pay to its creditors for the remaining 

shortfall in their claims (i.e., the difference between the net 

amount of such claims and the amount according to the 

recovery rate).

whAT hAppENS duRiNG ThE 90-dAY pERiOd?

Creditors have a 90-day period during which they can 

decide on the restructuring plan (Sanierungsplan).

The assets of the Debtor may be liquidated only if any of 

the Liquidation requirements described above are fulfilled. 

For instance, in the absence of these circumstances, the 

Debtor’s participations in other entities may not be sold as 

a liquidation measure. In general, material participations in 

affiliated entities (e.g., participations which represent more 

than 20 percent of the stated capital of such entity) held by 

the Debtor can be sold only by the restructuring administra-

tor and upon approval of the creditors and the court.
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such enforcement might endanger the continuation of the 

Debtor’s business operations. However, this restriction does 

not apply if (i) the enforcement of the collateral in question 

is required in order to avoid personal or economical disad-

vantages of the creditor concerned, and (ii) enforcement 

in other assets of the Debtor has not resulted in, or cannot 

be expected to result in, a full satisfaction of such creditor’s 

claims.
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Dr. Olaf Benning is a German-qualified attorney and heads 
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tice in the Munich Office. He advises clients in out-of-court 

restructurings, formal insolvency proceedings, and dis-

tressed M&A transactions. His primary practice focus is on 

cross-border cases.

Dr. Chris Mader is a German and Austrian-qualified attorney 

and heads Jones Day’s Austrian Desk in the Munich office. 

He worked for six years for leading international law firms in 

Vienna, Austria, where he concentrated in the field of cross-

border mergers and acquisitions, national and EU corporate 

law, as well as in corporate transactions, primarily in Austria, 

Germany, and the countries of Central and Eastern Europe.

whAT if SElf-AdMiNiSTRATiON fAilS?
If the self-administration proceeding should fail, the court 

will revoke the Debtor’s self-administration and appoint an 

insolvency administrator to take over the restructuring. In this 

case, it will still be a restructuring proceeding (Sanierungs-

verfahren), not a liquidation proceeding (Konkursverfahren).

If, however, the Out-criteria described above are fulfilled, the 

restructuring proceeding will be turned into a regular liqui-

dation proceeding. In such case, the insolvency administra-

tor will usually try to sell the Debtor’s assets—including its 

subsidiaries—as a going concern in one or several transac-

tions in order to obtain additional proceeds for distribution 

to the creditors.

NO pROTECTiON Of dEbTOR ThROuGh 
MORATORiuM; RESTRiCTiONS pOSSiblE  
uNdER COuRT ORdERS

The 90-day waiting period described above does not involve 

a moratorium, i.e., a prohibition of creditors to enforce their 

claims against the Debtor and/or the prohibition of the 

Debtor to make payments to any of its creditors.

However, the court may prohibit the Debtor from enter-

ing into certain transactions (e.g., effect payments above 

a certain threshold) as such or without the consent of the 

restructuring administrator, if and to the extent such restric-

tion of the Debtor’s rights is necessary in order to prevent 

disadvantages for the creditors. In the event that the Debtor 

is prohibited from making certain transactions, the restruc-

turing administrator is authorized to act in lieu of the Debtor. 

For any liquidation of assets, however, the restructuring 

administrator requires the Debtor’s approval.

Under Austrian insolvency law, secured creditors of the 

Debtor may not enforce their collateral prior to the lapse of 

six months after opening of the restructuring proceeding if 
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