— YOUNG LAWYERS’ CORNER —

The Importance of Pro Bono Work in Professional

Development
By Brian J. Murray

ny lawyer who watches the news,

reads a newspaper, or surfs the web

is aware of the difficulties currently
facing the economy. This time lawyers
are not immune; many young commercial
litigators are sitting at their desks with
time on their hands. With the constant
drumbeat of gloom permeating the news
cycle these days, perhaps these associates
could be forgiven if their first instinct is to
spend the workday updating their status
on Facebook or trolling the various blogs
to learn how many more law firms laid off
associates. But I would suggest there is a
better alternative—taking on pro bono
matters to gain valuable experience and
hone skills for the future while riding out
this economic downturn.!

Now, why should any young litigator
listen to this advice? A fair question.
One obvious answer is that taking on pro
bono matters provides young litigators
with the opportunity to do some good in
the world—an important initiative in its
own right, especially in these challeng-
ing times. Beyond that, though, there
are important benefits to be had that are
generally not available to young litigators
through traditional work in law firms of
any significant size.

The strategy of using pro bono work to
develop and perfect one’s craft as a litiga-
tor was established over a century ago by
a young litigator named Louis Brandeis.
Young Louis, who appears to have been
one of the first lawyers to incorporate
public service systematically into the pri-
vate practice of law, cut his legal teeth on

a wide array of pro bono matters.? While
it is difficult to dispute that he did some
great work for his clients, it is also dif-
ficult to dispute that the work ultimately
did as much good for his own professional
development. So active was he in taking
on and relentlessly pursuing matters for
public interest clients that people even-
tually dubbed him “the People’s Lawyer.”
Most of us now know him better, not

as Louis, the junior litigator, but as the
person he ultimately became through per-
fecting his craft: Justice Louis Brandeis,
an associate justice of the Supreme Court
of the United States.

My own experience, albeit more
limited, has also been influenced by the
value of pro bono work in perfecting one’s
craft. While Justice Brandeis focused on
trial work, my own expertise lies in appel-
late matters. I work in the appeals group
of one of the world’s largest law firms. But
I was not always as experienced as | am
today. Fortunately for me as a young law-
yer, | was routinely encouraged by senior
lawyers to always have at least one active
pro bono matter, even when the economy
was humming along. Pro bono is a large
part of how I have developed my appel-
late skills over the years.

In particular, three things about pro
bono work stand out: (1) pro bono
work can provide early opportunities
for substantial and meaningful direct
interaction with clients; (2) it often of-
fers young litigators the opportunity to
develop skills through experiences that
simply would not be available to them

from paying work; and (3) it can provide
experience in a far wider range of subject
matters than the standard commercial
litigation fare.

Client Interaction

In contrast to paying work, pro bono work
often provides an opportunity for immedi-
ate, meaningful client contact. Any young
associate who has worked on large-scale
commercial litigation knows that client
interactions are typically the province of
senior associates or partnets on the team.
And it is no secret that in many law firms,
particularly the larger ones, associates
frequently express dissatisfaction with the
minimal interaction they get with the
firm’s large corporate clients and the lack
of immediate impact of their work as a
result of this isolation.?

Pro bono work, in contrast, often
provides young associates a chance to
interact directly with their clients.*

Such interactions provide important
learning experiences for young associ-
ates and great opportunities to develop
skills critical to the litigator’s arsenal,
such as active listening, effective face-to-
face interpersonal communication, and,
where appropriate, managing expecta-
tions.” Moreover, client interactions can
also be personally rewarding, allowing
the young associate to connect directly
with the person or people who will be
immediately and directly impacted by the
attorney’s work.® In ways that large com-
mercial cases tried on behalf of massive
legal entities cannot, pro bono projects
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often present opportunities for face-to-
face contact with clients and the chance
to see with one’s own eyes the impact
the work of the lawyer has on the lives of
clients.”

Justice Brandeis understood the im-
portance of client interaction. For him,
the focal point of the job was not being
seen as a lawyer, but using his position
to help people. As he put it, “I would
rather have clients than be somebody’s
lawyer.”® Client interaction for him,
though, was not the wining and dining
typical of today’s law firms. Often, Justice
Brandeis would start his relationship with
a client by demanding—directly and with
no mincing of words—that the client
convince him of the rightness of the cli-
ent’s claims. He often used this dialogue
to decide whether to press ahead into
litigation for the client (where the claims
seemed strong) or to try to help the cli-
ent through more effective means (where
the claims did not seem strong enough to
hold up to litigation), such as by working
to find a solution that would be just and
reasonable for both parties.” He dubbed
this approach to client counseling as
“counsel to the situation.”

In one notable instance (albeit not a
pro bono matter), Brandeis confronted
his client—the owner of a large shoe
factory dealing with a striking work-
force—after visiting the factory and
discovering the irregularity of the work
provided to the factory’s employees.°
Brandeis reprimanded his client for not
knowing the situation of his workers: “Do
you undertake to manage this business
and to say what wages it can afford to pay
while you are ignorant of facts such as
[the irregularities of work]? Are not these
things that you should have understood
and that you should have seen that your
men too understood, before you went
into this fight?”!' He then brought the
union leader and the owner together to
reach an accord on both the wages and
regularity of work for the employees.!?

My own experience with pro bono mat-
ters, while perhaps less adversarial than
Justice Brandeis’s, has provided ample
direct client contact. My first in-person
client meeting occurred in connection
with an appeal I picked up through the

Pro Bono Project at the U.S. Court of
Appeals for the Ninth Circuit. [ was a
third-year associate, and the appeal was
from a district court’s order throwing my
client out of court.” It was an appeal only
a law geek could love, involving highly
technical questions about the Younger
abstention'* and the Rooker-Feldman
doctrine.” I flew out to San Francisco the
night before the oral argument—my first
ever federal appellate argument—to meet
with the client in our offices. The client
was a retiree; he walked with a cane but
had as sharp an intellect as [ had ever
encountered. He came up to the offices
and ultimately found his way to the con-
ference room where we were meeting. We
shook hands, and he looked me over care-

Perhaps the most
evident benefit that
pro bono work offers
is the opportunity to
take the lead in actual
trials or appeals.

fully. He remarked that he was expecting
his lawyer to be someone older. But he
quickly added that, if this really was my
office, then I must be a better lawyer than
my age would indicate, and he agreed to
let me proceed with the oral argument.

[ ended up having dinner with him that
night, and he regaled me for a couple of
hours with stories of some amazing life
experiences, including starting the first in-
dependent newspaper on the West Coast,
driving a taxicab, serving as the head of
the tenants’ committee in his apartment
building, and, ultimately, the events that
led to the lawsuit resulting in the appeal
[ was there to argue. Of course, [ had
prepared extensively, and from reading the
facts in the record over and over again,

[ knew them cold. But it was an entirely
different experience to actually hear them
directly from the person who had lived
them. It made the case just a little more
real in a way | had not appreciated before.

It forced me to listen actively to the
client—to make sure I understood every-
thing as he was saying it—so I could be the
most effective advocate possible. And, of
course, it provided an opportunity to learn
to manage expectations. We were the ap-
pellant, and everyone knows most appeals
result in affirmance. [ have never forgot-
ten that dinner or the lessons it taught

me in how to deal with clients. Even now
when I deal routinely with in-house client
attorneys and general counsels, although
the dollar value of the litigation may be
higher, the approach is no different.

Lead Counsel Experience
Perhaps the most evident benefit that
pro bono work offers to young litigators is
the opportunity to take the lead in actual
trials or appeals. Indeed, then-attorney
Louis Brandeis made a name for himself in
Muller v. Oregon,'® a case he argued before
the Supreme Court for a non-paying
client, the state of Oregon.!” Brandeis’s
approach in this case was novel for his
time. He focused almost exclusively on
the facts surrounding the challenged law
rather than on the legal theories under-
lying the action.!® In fact, his brief set
forth only three pages of legal argument
as compared to over 100 pages of fact-
based analysis. This approach to briefing
cases, now known as the Brandeis Brief,
has made an undeniable impact on the
American legal system as a whole.!” But
the unqualified success of Brandeis’s argu-
ment and supporting brief in Muller—a
unanimous decision by the Supreme
Court in favor of the state of Oregon—
translated into future successes for
Brandeis as well. Brandeis himself suc-
cessfully employed the same facts-based
approach in later cases and causes.?
Although most young associates will
not have such a prestigious opportunity
as arguing before the Supreme Court,
many will get the chance to run a trial
or argue an appeal for a pro bono client
long before they would for a paying
client.”! Indeed, law firms have seen op-
portunities for civil trial work decrease in
recent years, reducing the in-court
experiences available to many associ-
ates.”? The real-life experience from pro
bono cases fills that void, which in turn
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can help catapult an associate to greater
responsibilities and roles in the represen-
tation of the firm’s paying clients.?

My own experience here is illustrative.
Thinking back to my first Ninth Circuit
appeal, | took on the matter at the time
because I wanted to do some good for the
world. [ was not really focused on the good
it could do for me. But perhaps I should
have been. The second federal appeal |
argued came before the same court, the
Ninth Circuit, in a matter my firm had
handled at the trial level.?* After the jury
rendered its verdict (in our client’s favor)
and judgment was entered, an appeal was
clearly in the offing. I knew the lead part-
ner on the trial team and had spoken with
her several times about my earlier pro bono
appeal. Although I had not worked on the
trial, to my surprise, when the notice of ap-
peal was filed, the lead partner on the case
asked me to take the lead in drafting the
brief for the appellee.

After the case was fully briefed and
argument was finally set, the partner went
out of her way to approach the client to get
approval for me to argue it. As one might
guess, the client, a multimillion dollar
company that had won over two million
dollars at trial, was rightly a bit reluctant.
But I had unwittingly armed the lead
partner with the unanswerable argument:

[ had argued before that court before, and
she had not. The client was persuaded and
agreed to let me handle the argument.

Of course, not every firm has such gen-
erous partners, who are not only willing to
give up arguments for themselves, but also
stick their necks out for junior associates.
And arguing and winning one appeal in
front of a court may not be enough to
convince a client that a young litigator
should be entrusted with arguing a second
appeal. But the point is that, as with most
things in the practice of law, experience
breeds opportunities. In the last five years
alone, I have argued seven federal appeals,
as well as a few in various state appellate
courts—all as an associate. Several of the
initial arguments were pro bono, while
the more recent arguments have been for
paying clients. Suffice it to say that, even
though I am still fairly young in terms of
seniority, clients generally do not question
my appellate oral argument experience

level anymore. And I owe that in large
part to my pro bono work.

Broader Substantive Experience
Pro bono work often provides opportuni-
ties to gain experience in parts of the law
that are outside the normal scope of what
a commercial litigator might encounter.”
Justice Brandeis himself put it well:

“INJo hermit can be a great lawyer, least
of all a commercial lawyer. When from
a knowledge of the law, you pass to its
application, the needs of a full knowledge
of men and their affairs becomes even
more apparent.”’® A fierce believer in the
importance of immersing himself in the facts
and circumstances of—as well as the law
applicable to—each of his cases,’’ Brandeis
used his mastery of cases to persuade judges
and justices before whom he appeared of the
rightness of his clients’ positions.”® Later,
Justice Brandeis used this same technique
to educate other justices, and consequently
shape their opinions, on fundamental juris-
prudential issues.”

Perhaps even more so today than when
Justice Brandeis practiced, law—especially
big-firm law—has become a highly special-
ized affair. Firms have myriad practice groups,
dividing and subdividing specialties until
young litigators find themselves experienced
only in pharmaceutical products liability
cases, Title VII retaliation cases, or some
other narrow swath of expertise (or at the
very least, limited to general products cases
or general labor and employment cases).”

Pro bono provides a readily avail-
able way to supplement this experience,
oftentimes granting access to areas of the
law one would never encounter in law-firm
practice. This broader understanding of the
law and society can help strengthen an at-
torney’s ability to effectively counsel and be
a better advocate for paying clients.’! For
example, a trial lawyer might want to take
on a pro bono appeal from a federal appel-
late court. A patent lawyer might want to
take on a habeas corpus or section 1983
conditions of confinement case, whether at
the trial level or the appellate level, for a
client in need of representation. The pos-
sibilities are endless.

In my own practice, I have focused in re-
cent years on immigration cases, especially
matters involving political asylum, in

cooperation with a local organization
called the National Immigrant Justice
Center (NIJC). I handled one such case in
which we won a reversal of the denial of
asylum for a Cameroonian woman.*> The
client had become active in Cameroon’s
student movement in 1993 when she was
a senior in high school and participated in
a march to support striking teachers. The
Cameroonian police arrested, beat, and
detained her for three days without food
or water. After she was released, she was
hospitalized for two weeks to treat dehy-
dration and other injuries she sustained

in the extraordinarily inhumane condi-
tions of the jail. In 1996, she resumed her
political activities and was arrested and
severely beaten on two separate occasions.
In 2001, she obtained a visa, escaped her
persecutors, came to the United States, and
applied for asylum.

An immigration judge denied her asylum
request, and the Board of Immigration Ap-
peals (BIA) affirmed. After meeting with
the client, listening to her story to fully
understand the facts, and, of course, doing
my best to manage expectations, we crafted
an appeal brief that we thought was persua-
sive. A few months later, I delivered the oral
argument to the U.S. Court of Appeals for
the Seventh Circuit.

When the court handed down its opinion
reversing the BIA, it was a moment of pure
elation for everyone involved. When I called
my client to tell her the news, she had to
sit down because she was so emotional. She
was in tears and was so grateful for the legal
help that she received. Without this pro
bono experience, I surely never would have
been able to grapple with the legal complexi-
ties of the Immigration Code. I wouldn’t
have learned about Cameroon, about the
political difficulties the country faces, or in
particular, about my client and the obstacles
she overcame to be here. And without
getting involved through NIJC, I never
would have had the chance to contrib-
ute to changing the course of my client’s
life—quite literally from a path certain
to lead to injury or death at the hands of
her persecutors to a path that ends here
in America. Large commercial cases are
every bit as important as this one. But
this one just felt especially good to win.

For all of these reasons, then, I
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encourage young litigators to get in-
volved in pro bono work, and the sooner
the better. Pro bono work can help a
young associate’s career in very tangible
ways. Specifically, by taking on pro bono
projects, a young associate also takes on
the responsibilities of the case that are,
in the realm of paying clients, usually
reserved for more senior members of a
team. With these responsibilities come
great learning and training experiences
for the young associate and also the
chance to work in areas of the law typi-
cally not encountered in law firm com-
mercial litigation practice.

There is, of course, no guarantee that
taking on pro bono cases will mean that a
young litigator will eventually sit on—or
even argue before—the Supreme Court
as in the case of Justice Brandeis. But
there can be little dispute, as I can
personally attest, that pro bono work will
provide an excellent means to develop
one’s craft, not to mention that the right
cases can go a long way in nourishing the
lawyer’s soul, even in these challenging
times. As Louis Brandeis put it himself:
“The great opportunity of the American
Bar is and will be to stand again as it
did in the past, ready to protect also the
interests of the people.”” H

Brian J. Murray is a partner at Jones Day in
Chicago, Illinois.
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