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On 30 April 2010, the Office of Fair Trading (« OFT ») announced it was dropping a number of allegations in its dairy
cartel investigation. The OFT conceded there was insufficient evidence of antitrust infringement in the information
exchanges it had been investigating since 2003. The OFT announcement vindicates the decision by Morrisons to defend
against the OFT's investigation rather than enter into an early settlement. This was despite the fact that seven other
companies being investigated had entered into early settlement agreements with the OF T between 2007 and 2008. Tesco
is the only party still under investigation by the OFT.

In conjunction with dropping certain aspects of its case, the OFT also agreed to (1) discount by 10% any fine imposed on
Tesco, in recognition of Tesco notifying that it does not intend to contest the remaining aspects of the investigation, and
(2) reduce the individual penalties agreed with parties that already settled, to the extent that the allegations the OFT has
dropped applied to them.

This development highlights the OFT's flexibility in settling antitrust cases, but may also lead some companies to think
twice before agreeing to settle cases with the OFT.

I. Background

In September 2007, the OFT issued a Statement of Objections (« SO ») to several supermarkets in the UK (Asda,
Morrisons, Safeway, Sainsbury, and Tesco) and dairy processors (Arla, Dairy Crest, Lactalis McLelland, The Cheese
Company, and Wiseman), alleging that:  the retailers had indirectly disclosed or exchanged with other retailers
commercially sensitive retail price information for fresh liquid milk and liquid milk products, UK produced cheese, and
value butter in 2002 and 2003; and the dairy processors had facilitated exchanges of retail price information among

retailers.

Each retailer and dairy processor was accused of varying degrees of involvement in « hub and spoke » information
exchanges, with some operators accused of exchanging price information in all the markets under investigation, and
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others of doing so in just one, such as cheese or liquid milk. The OFT estimated that the information exchanges artificially
increased the price of dairy products by £270 million.

Shortly after the SO was issued, the OFT reached early resolution agreements with several parties: Asda, Safeway,
Sainsburys, Dairy Crest, The Cheese Company, and Wiseman all admitted involvement in anticompetitive practices and
agreed to pay individual penalties exceeding £116 million in total [1]. Early in 2008, Lactalis McLelland also settled []. The
remaining two parties, Tesco and Morrisons, continued to defend themselves.

During this process, Morrisons sued the OFT for defamation, after an OFT press release incorrectly suggested that
Morrisons was subject to a provisional finding of infringement and that it previously had been warned for anticompetitive
behaviour by the OFT. The OF T apologised for its comments and settled out of court for £100,000.

i. Early settlement agreements

From the enforcer's perspective, a settlement process atlows for swift resolution of a case, reducing costs and time spent
on investigations and removing the legal uncertainty of an appeal. From the perspective of the subject of an investigation,
settlement can enable swift resolution and mitigate the level of fines. A settlement also may make it more difficult for third
parties to bring foliow on actions for damages, as there is no detailed infringement decision to form the liability basis for a
private action.

At the EU level, the European Commission adopted a formal Settlement Notice in 2008 (Notice 2008/C 167/01) [3],
outlining its principles and procedure for the early settlement of antitrust investigations. To date this EU settlement process
has not been used successfully. This may in part be due to the fact that the Commission requires all parties to an
investigation to admit liability and to agree to settlement and because the potential reduction in fines as a reward for
settlement is capped at 10% (on top of any leniency).

There is no such formal settiement system in the UK. The OFT adopts a flexibie, case-by-case approach. A significant
difference between the UK and EU settiement procedures is that the OF T may settle a case with some but not all of the
companies under investigation. The OFT's more flexible approach has led to « early resolution » agreements in several
cases, in addition to this most recent case: the school fees cartel (2008) [4]; the BA/Virgin long-haul fuel-surcharges cartel
(2007) [%]; and the tobacco retail cartel (2008).

i1, Practical implications
The OFT’s decision in the dairy investigation is significant for all parties to OFT investigations.

Resisting the pressure to settle, as the majority of the other companies under investigation had settled, and vigorously
defending its interests, Morrisons persuaded the OFT to drop elements of its investigation for which there was insufficient
evidence. As a result, Morrisons has avoided fiability that other parties had conceded at an early stage. And thanks to
Morrisons’ persistence, some of the parties that entered into early settlement agreements will have the fines they agreed
with the OF T reduced.

This development highlights the importance for companies subject to an OFT investigation to (a) properly assess the
strength of the OF T's case against them, before submitting to an early settlement agreement, and (b) resist the temptation
to be settle only because others have settled. These decisions are complicated by the fact that, where some party to an
investigation fights on, despite others having settled, those other companies ultimately may enjoy a reduction in their fines
thanks to the efforts of the non-settling defendant.
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[:] Regarding this case, see also

[£] See

Frances Murphy | Jones Day (London) | fmurphy@jonesday.com
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