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due largely to a number of data privacy scandals that have rocked Germany for 

the past few months (one of which involved the deutsche Bahn and was discussed 

in the previous edition of German Labor and employment News), the debate con-

tinues as to whether a data privacy statute that applies specifically to employees 

is necessary. Many are arguing that the recent scandals should be evidence 

enough that Germany’s Federal data Privacy act does not sufficiently protect 

employees against illegal monitoring by employers (in particular the monitor-

ing of emails, telephone calls, and internet usage) or an employer’s unauthorized 

use of employees’ personal data and that the statute does not sufficiently protect 

whistleblowers.

n	 NeaRly 10 yeaRs Without Much chaNge

the enactment of a data privacy statute specifically for employees has been 

discussed for almost 10 years—at both the national and the european union 

levels. regardless, despite the recent scandals and the resultant firepower cur-

rently enjoyed by protagonists of a separate data privacy act applying only to 
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determine whether to hire that particular individual or if it is 

necessary as part of the employment relationship or upon 

the ending of the employment relationship. this provision 

really does not add anything to the pre-existing provisions 

that permit the processing or usage of personal data “if this 

serves to pursue the consummation of a contractual rela-

tionship with an individual or a relationship similar to a con-

tractual relationship.” the difference is that as opposed to 

talking about “contractual relationships,” the amended stat-

ute now refers specifically to “employment relationships.”

the amended provision adds a clause stating that an 

employer may use an employee’s personal data to deter-

mine whether the employee committed a crime as long as 

there is sufficient evidence that the employee was in fact 

involved in criminal activities and the use of such data is 

not unreasonable. this is indeed a new provision and 

undoubtedly adds some concreteness to those limited situ-

ations where an employee is involved in criminal activities.

employees, the German legislature has made very little 

progress on enacting such a statute. Cynics stated that it 

would be naïve to expect the German legislature to debate 

and enact such a fundamental statute in 2009, i.e., shortly 

before Germany’s federal elections in late September.

regardless, the data Privacy act was amended, effective 

as of September 1, 2009. Germany’s Federal Minister of 

the interior was quoted as saying that these amendments 

were to make clear that the data Privacy act “applies also 

to employees.” Of course they apply to employees; no 

amendment was necessary to clarify this point.

n	 MiNiMal iMpact of ReceNt aMeNdMeNts

though the Federal data Privacy act was recently amend-

ed, the practical impact these amendments will have with 

respect to data privacy in the workplace will be limited. 

Specifically, a new provision was added to the data Privacy 

act essentially stating that an employer may process or 

use an applicant’s personal data if this is necessary to 

the (presumably unintended) consequence is that employers will invariably prefer to engage 

external data privacy officials in the future as opposed to employee data privacy officials,  

as the former will be easier to remove.
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n	 additioNal pRotectioN of data pRivacy 

officials

Certain employees in Germany enjoy special protection 

against termination, most notably the disabled, pregnant 

women, and works council members. data privacy officials 

have now also been added to this list. Companies are re-

quired to engage a data privacy official—the individual may 

be either an employee or an external consultant—essential-

ly if at least 10 employees are involved with the automatic 

processing of personal data (or if at least 20 employees 

are involved with the nonautomatic processing of personal 

data) or (as of September 1, 2009) if any employees are 

engaged in the automatic processing of personal data for 

market research.

if the data privacy official is an employee, that employee 

is now protected against termination unless there are 

grounds for terminating the employee for cause—a high 

burden for employers to overcome. this added protec-

tion against termination also applies for one year after the 

employee’s service as the data privacy official has ended.

the rationale for this added protection is that Germany’s 

legislature wants to ensure that data privacy officials are not 

the subject of retribution should they diligently enforce the 

data privacy laws at their place of work. the (presumably 

unintended) consequence is that employers will invariably 

prefer to engage external data privacy officials in the future 

as opposed to employee data privacy officials, as the for-

mer will be easier to remove. as a side note, to ensure that 

they stay abreast of all developments in the data privacy 

field, data privacy officials now also have a statutory right to 

attend data privacy seminars or conferences at the employ-

er’s expense.

n	 What does the futuRe hold?

employers have consistently pushed back on the enact-

ment of a separate data privacy statute for employees, as 

they fear it will lead to more administrative measures they 

must implement and, as a result, higher costs of doing 

business. regardless, Germany’s recently elected coali-

tion government has already announced that it will add still 

more data privacy provisions specifically with respect to 

employees in the Federal data Protection act.
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Germany’s Continued remuneration act states that an 

employer must pay an employee’s salary for six weeks dur-

ing the employee’s absence due to illness. if the employee’s 

illness exceeds six continuous weeks, the employer is no 

longer required to pay the employee his salary; instead, 

the employee’s health insurance company–whether private 

or statutory—pays the employee his benefits. this seems 

like a straightforward provision, and since the amount the 

employee receives from his health insurer depends on the 

employee’s monthly fixed salary, it is also simple to apply 

from a practical perspective. regardless, controversies 

often arise as to contractually agreed benefits.

n	 pRivate use of the coMpaNy caR

One issue that often arises is how an employer is to treat 

a company car that the employee was permitted to use 

for private as well as professional purposes. Must the 
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employee return the car to the employer upon the expira-

tion of the six-week period if his illness exceeds six weeks? 

in a case argued before a labor court of appeals in July 

2009, an employer did indeed demand return of the com-

pany car. the employee did not share the employer’s view 

and filed damages for loss of the use of the car.

although the court confirmed that the monetary aspect for 

private use of a company car must continue during the initial 

six-week period, it dismissed the employee’s claim. Strictly 

from a statutory perspective, as soon as an employer is 

no longer required to make salary payments (i.e., upon the 

expiration of the six weeks), the employer is also no longer 

required to provide for use of the company car.

Of course, an employment agreement may state other-

wise. For example, the employer may have contractually 

agreed to the employee’s private use of the company car 

according to a Federal Labor Court decision 

from May 2009, an employee loses his claim  

to vacation pay if payment of the vacation  

pay hinges on whether the vacation  

was actually taken and the employee  

fails to take his vacation.
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for the duration of an illness regardless of whether the 

employer is required to continue to pay the employee’s sal-

ary. employers are well advised to proceed with caution 

because such an “agreement” can be made implicitly or by 

way of a “company practice” (generally defined as repeated 

actions by an employer which lead an employee to eventu-

ally conclude that this practice will continue, thereby creat-

ing a legal claim). to avoid this, employers should take care 

to include an express clause in the employment agree-

ment regarding private use of a company car—e.g., that the 

employee must return the car as soon as the employer is 

no longer required to make salary payments.

n	 vacatioN pay duRiNg aN illNess

if an employer grants “vacation pay” (a sort of bonus to 

be paid in connection with an employee’s vacation), it 

can be difficult to gauge how this should be treated if the 

employee goes on long-term disability. Vacation pay often 

takes the form of an additional month’s salary that the 

employer pays during a traditional vacation period, e.g., 

during a summer month. German law, however, permits the 

employer to reduce such a payment in proportion to any 

period of illness as long as this reduction does not cause 

the payment to fall under the minimum continued payments 

the employer must make.

according to a Federal Labor Court decision from May 

2009, an employee loses his claim to vacation pay if pay-

ment of the vacation pay hinges on whether the vacation 

was actually taken and the employee fails to take his vaca-

tion. in this case, the agreement between the employee and 

employer was that the payment was “additional money for 

vacation,” to be paid “simultaneously with the vacation.” the 

employee, whose long-term disability prevented him from 

taking his vacation for an entire calendar year, sought pay-

ment of the vacation pay. the court held that the employer 

was not required to make the payment, as it was dependent 

on the employee actually taking the vacation. this never 

occurred.

as is often the case, the devil is in the details or, more spe-

cifically, the precise wording of the employment agree-

ment—one more reason to take care when preparing and 

concluding an employment agreement.
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though there are many indications that the German econ-

omy is on an upswing, mass layoffs remain an issue in 

Germany. Mass layoffs in Germany are different from indi-

vidual terminations in that they are subject to a number of 

specific additional obligations in order to be valid. For this 

reason, it is necessary to know what exactly constitutes a 

mass layoff.

n	 defiNitioN of “Mass layoff”

to put it simply, a mass layoff occurs if a company aggre-

gates a certain number of terminations for business 

reasons within a 30-day period. Whether an aggregation 

constitutes a mass layoff depends on the total number 
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of employees as well as the number of employees to be 

terminated. Specifically, a mass layoff occurs if, within a 

30-day period:

• a works with 21 to 59 employees intends to terminate 

more than five employees;

• a works with 60 to 499 employees intends to terminate 

at least 10 percent of the regular employees or at least 

25 employees; or

• a works with more than 500 employees intends to ter-

minate at least 30 employees.

Germany formerly distinguished between an employer’s 

issuance of a termination notice and the effective date of 

the termination. (depending on an employee’s years of ser-

vice and/or the terms of his employment agreement, the 

employee’s notice period could be six months, 12 months, 

or an even greater length of time.) When applying the 

above thresholds in terms of the number of employees to 

be terminated, the date the termination was actually effec-

tive was the determinative date. employers were sometimes 

able to avoid the cumbersome mass-layoff procedure by 

staggering the effective dates of termination over a longer 

period of time so that the above thresholds were not met.

however, using the effective date of termination—rather 

than the date the employer issued the notice of termina-

tion—was not in line with european union law, specifically 

the eu’s Mass Layoff directive (or, in eu parlance, the 

“directive on Collective redundancies”). accordingly, in 

2005 the european Court of Justice held in Junk v. Kuhnel 

that Germany’s interpretation of the directive was not in 

conformance with eu law. rather than using the effective 

date of termination as the determinative date, employ-

ers were required to use the date the employer issued the 

notice of termination. despite Junk, German lawmakers 

did not find it necessary to amend Germany’s termination 

Protection act to reflect this change; instead, when the 

word “termination” was used in the statute, courts merely 

interpreted this to mean the date an employer issued 

a notice of termination rather than the effective date of 

termination.

n	 JuNk, hoWeveR, Was Not the paNacea . . . 

Germany’s termination Protection act sets forth that 

employers must give the local labor office advance notice 

of a pending mass layoff. Should an employer fail to 

observe this step, the terminations are invalid.

also, according to the termination Protection act, mass 

layoffs that are subject to such a notice requirement “are 

valid prior to the expiration of one month after receipt of 

the notification at the local labor office only with [the local 

labor office’s] approval.” this one-month period has some-

times been the source of confusion. Some commentators, 

as well as one labor court of appeals, have interpreted 

this to mean that the termination notice period that an 

employer must observe (because of either a provision in an 

employment agreement, a collective bargaining agreement, 

or the statutory minimum notice period) cannot begin to toll 

until the expiration of this one month.

in particular, the Berlin-Brandenburg Labor Court of 

appeals held on February 23, 2007, that the respective 

termination notice period does not begin to run until this 

one month has expired. in practice, this would mean that 

all employment relationships would be extended by at 

least one month. the only exceptions would be if the local 

labor office reduced the one-month period upon request or, 
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conversely, if it extended the period to two months (as is 

specifically permitted by the termination Protection act in 

case of extenuating circumstances).

n	 pRo-eMployeR holdiNg by the fedeRal 

laboR couRt

Fortunately for employers, the Federal Labor Court, in a 

November 6, 2008, ruling, did not share this interpretation. 

Making specific reference to Junk, the Federal Labor Court 

opined that the individual termination notice period, as well 

as the one-month period to be observed vis-à-vis the local 

labor office, may indeed overlap.

this employer-friendly holding adds clarity to the following 

issues:

• Germany’s termination Protection act permits the issu-

ance of a notice of termination prior to the expiration of 

the one-month period as it relates to the notification of 

the local labor office.

• terminations—including those with an ordinary notice 

to the local labor office—can generally not be consid-

ered effective without observing a notice period of at 

least one month.

• Mass layoffs are generally subject to a notice period 

of at least one month; the practical impact, however, is 

minimal, as most employees enjoy at least a one-month 

termination notice period anyway, established by the 

individual employment agreement, a collective bargain-

ing agreement, or statute.

• the Federal Labor Court held that an employee’s termi-

nation notice period can begin to toll before the one-

month notice period vis-à-vis the local labor office has 

lapsed.

n	 the WoRks couNcil’s iNvolveMeNt

the inclusion of the works council often leads to other 

complications with respect to the application of the mass-

layoff provisions. that issues arise here should not be too 

surprising; a mass layoff—almost by definition—means that 

an “operational change” is being introduced. Management 

must always consult with the works council when seeking 

to implement an operational change.

in one case, individual plaintiffs sought monetary damages 

by arguing that one of the prerequisites for a valid mass 

layoff is that the works council must have an opportunity 

to express its views regarding the pending layoff. they 

inferred that the mass-layoff notification of the local labor 

office may be made only after an agreement had been 

reached with the works council regarding the terms of the 

layoff. the Federal Labor Court did not buy this argument.

the court held that it is necessary only for the works council 

to be consulted; it is not necessary to have reached a for-

mal agreement with the works council prior to notification 

of the local labor office. the court based its decision on 

the fact that the eu directive on Collective redundancies 

requires only advance consultation with the works council; 

it states merely that an employer “shall begin consultations 

with the workers’ representatives in good time with a view to 

reaching an agreement” (emphasis added). the european 

Court of Justice has never imposed an obligation to first 

reach an agreement with the works council. Nevertheless, 

when actually executing a mass layoff, employers are well 

advised to try to reach an agreement with the works coun-

cil in advance to avoid potential complications.
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