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This Commentary is the latest in a Jones Day series 

that explores the availability of discovery mecha-

nisms for obtaining evidence located within the 

United States for use in proceedings outside of the 

United States.  In this Commentary, the issue is dis-

cussed from the Dutch perspective.1

U.S. DiSCOvERY MEChANiSMS 
AvAilAblE iN DUTCh COURT AND 
ARbiTRATiON PROCEEDiNgS 
Compulsory document production is available to par-

ties involved in proceedings before Dutch courts, but 

its scope is quite limited compared to discovery pro-

cedures in the United States.  A party in litigation in 

the Netherlands can, however, use American discovery 

procedures to obtain evidence located in the United 

States for use in the Dutch proceedings.  For example, 

a party may petition a Dutch court to issue a letter of 

request pursuant to the Hague Convention on the Tak-

ing of Evidence Abroad in Civil or Commercial Matters 
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(the “Hague Convention”).  In most cases, however, 

it will be more efficient to directly apply to the U.S. 

courts for discovery pursuant to an American statute, 

28 U.S.C. § 1782 (“§ 1782”).  The Dutch Supreme Court 

(Hoge Raad) has held that evidence so obtained may 

be used in proceedings before the national courts.2  

This Commentary briefly reviews the general rules 

governing document production in Dutch courts and 

then describes how evidence obtained in the United 

States through § 1782 can be used in Dutch court or 

arbitration proceedings. 

DOCUMENT PRODUCTiON iN DUTCh 
COURT PROCEEDiNgS
Pursuant to Dutch rules of civil procedure, it is up to 

each party to gather and submit the evidence sup-

porting its position.  Evidence in any form may be 

submitted, unless provided otherwise by law (Article 

152 of the Dutch Code of Civil Procedure (“DCCP”)).3  

Although establishing the truth is a purpose of civil 
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proceedings, a party is not required to disclose, on its own 

initiative, facts that would undermine its claims.  The only 

exception to this rule is where not disclosing the information 

would mislead the court.  

Parties may request an order for the production of docu-

ments:  Pursuant to Article 843a DCCP, a court may order 

the production of documents if (i) the party requesting the 

order has a legitimate interest in obtaining the requested 

documents; (ii) the request relates to certain identified doc-

uments; and (iii) the applicant is a party to the legal relation-

ship to which the documents relate.  The party requested to 

produce the documents must have possession, custody, or 

control of them.  “Documents” is considered to include data 

stored on any medium.  

There is an extensive body of case law in which the Dutch 

courts have further refined the requirements for document 

production.  For example, the courts will not order the pro-

duction of documents that are irrelevant to the outcome of 

the proceedings for lack of legitimate interest.4  In addition, to 

have a legitimate interest, the applicant’s claim must be suf-

ficiently reasoned, or at least not be obviously without merit.5

It is not required that the applicant know the precise con-

tents of the requested documents.6  If it is not certain that 

the requested documents exist, however, the courts will not 

order their production.7  Within these limits, much depends 

on the factual circumstances of the case.  For example, the 

Amsterdam District Court (Rechtbank) accepted an applica-

tion requiring the opposing party to produce all bank state-

ments relating to an account for a period stretching several 

years.8  Yet in another matter, the Arnhem District Court 

rejected an application demanding the opposing party to 

produce all documents included in the opposing party’s 

criminal file as being overly broad.9

The requirement that the applicant be a party to the legal 

relationship to which the documents relate, while narrowly 

interpreted in the past, has recently been applied more lib-

erally by the lower courts.10  Pursuant to the narrow interpre-

tation, the applicant may obtain only documents to which it 

is a party, e.g., contracts it signed or correspondence it sent 

or received.  Under the more liberal interpretation, the appli-

cant may also obtain documents to which it is not a party, 

but that have a bearing on the legal relationship between 

the disputing parties. For example, the Amsterdam District 

Court ordered the buyer of a company to produce the due 

diligence report prepared for it by a third party at the time 

of the acquisition, even though the seller had not instructed 

the third party that prepared the report.11  In another mat-

ter, the Den bosch District Court ordered a party to provide 

a copy of the completion report to an insurance company 

although the insurance company had no legal relationship 

with the third party that prepared the completion report.12

USE Of EviDENCE ObTAiNED PURSUANT TO 
§ 1782 iN DUTCh COURT PROCEEDiNgS
Section 1782 permits a party to a “proceeding in a foreign 

or international tribunal” to apply directly to a U.S. court to 

obtain evidence located in the United States for use in that 

proceeding.13  Dutch courts have, on occasion, been called 

upon to rule on the issue of whether evidence obtained in 

the United States pursuant to § 1782 may be used in civil 

proceedings.  For example, in Convex cs. v. Duizendstraal 

cs., Convex objected to Duizendstraal’s use of § 1782 in 

Dutch court proceedings that Convex had commenced 

against Duizendstraal for alleged mismanagement of Con-

vex.14  Pursuant to § 1782, Duizendstraal had obtained an 

order from the District Court of the Northern District of Texas 

requesting that Convex’s parent company produce certain 

documents and its American CEO provide a deposition.

Convex requested an order from the Utrecht District Court 

prohibiting Duizendstraal from continuing discovery in the 

United States or using the proceeds of the discovery in the 

pending Dutch court proceeding.  According to Convex, 

using the documents and deposition obtained in the United 

States would be unlawful because it violated general prin-

ciples of Dutch civil procedure.

The District Court, however, rejected Convex’s request and 

held that while the parties may obtain the assistance of the 

Dutch courts to gather evidence, they are free to use an 

“informal judicial method.”  Section 1782 is such a method, 

which may be invoked by a party without the intervention of 

a Dutch court.  
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The court did not consider the Netherlands’ reservation 

under Article 23 of the Hague Convention a reason to bar 

a party from using § 1782 in the United States.  This reser-

vation, pursuant to which the Netherlands will not accept 

discovery requests from foreign authorities, was made 

for practical reasons rather than because of fundamental 

objections to discovery.  

In addition, the fact that Dutch law does not provide for 

extensive U.S.-style discovery does not mean that such dis-

covery violates fundamental rules of Dutch civil procedure.  

The evidence obtained pursuant to § 1782 was admissible in 

the pending Dutch court proceeding since it was not unlaw-

fully obtained.

With respect to the deposition of the American CEO of Con-

vex’s parent company, the District Court held that the tran-

scripts of the deposition could be submitted in the Dutch 

proceedings as written evidence.  Convex’s objection to 

the manner in which depositions are taken in the United 

States (i.e., direct and cross-examination of the witness by 

the parties’ counsel instead of questioning by a judge) was 

rejected.  Indeed, had Duizendstraal obtained the depo-

sition of the CEO pursuant to the Hague Convention, U.S. 

procedure would also have applied.  The court therefore 

concluded that the taking of a deposition in accordance 

with U.S. procedural rules does not violate fundamental prin-

ciples of Dutch civil procedure.

The decision of the Utrecht District Court was upheld by the 

Amsterdam Court of Appeals (Hof).15

In another matter, Alfred Mol v. Kinetics Technology Inter-

national B.V., Mr. Mol (“Mol”) and Kinetics had obtained 

documents from each other and a third party pursuant to 

discovery proceedings in the United States.16  In particular, 

Kinetics obtained the source code of Mol’s computer pro-

gram “Phenics,” whereas Mol obtained a copy of Kinetics’ 

computer program “Spyro.”  The third party had produced 

certain manuals related to Phenics.  The material disclosed 

pursuant to the discovery proceedings was subject to a pro-

tective order.

The U.S. court subsequently lifted the protective order and 

allowed a limited number of representatives of Kinetics 

access to the Phenics source code and manual.  A similar 

application from Mol that the protective order with respect 

to the Spyro program be lifted was rejected by the U.S. 

court.  Kinetics subsequently used the evidence obtained 

in copyright infringement proceedings that it commenced 

against Mol before the Dutch courts.

According to Mol, this resulted in a violation of the princi-

ples of fair trial and equal treatment under Article 6 of the 

European Convention on Human rights (“ECHr”), as Kinet-

ics could freely select the evidence supporting its claim 

from the evidence obtained during discovery, whereas Mol 

could respond only to the evidence selected by Kinetics.17  

In particular, Mol alleged that he was unable to verify the 

authenticity of the version of Spyro that Kinetics provided 

to the court-appointed expert.  The Dutch Supreme Court, 

however, rejected Mol’s arguments.  

It is established case law that a trial is considered fair within 

the meaning of Article 6 ECHr if the overall proceedings 

are fair.18  The parties are considered to have been treated 

equally if both parties have had the opportunity to present 

their case without one party being in a significantly worse 

position than the other.  Article 6 ECHr does not determine 

which evidence may be accepted by national courts.19  This 

is primarily a matter of national law.  The fact that evidence 

was obtained in a foreign proceeding through procedural 

means unknown to Dutch law does not in itself render the 

evidence inadmissible. 

The overall proceedings in the case were considered fair 

because Mol had not been limited in his procedural oppor-

tunities before the courts.  Indeed, Mol could have requested 

the specific evidence that he would have liked to obtain from 

Kinetics at an earlier stage of the proceedings before the 

Dutch courts.  Had Kinetics refused to provide the requested 

evidence, the Dutch courts would have taken this into 

account.  Mol could also have requested the assistance of 

the Dutch courts to obtain evidence from third parties.
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The Supreme Court also considered whether Mol had suf-

fered unequal treatment.  As Mol had access to all the 

information provided by Kinetics in the Dutch proceedings, 

including the data regarding the Spyro program neces-

sary for his defense, the Supreme Court held that Court of 

Appeal could reasonably conclude that Mol had not been in 

a disadvantaged position.

Thus, § 1782 offers a party to proceedings before the Dutch 

courts the possibility of obtaining evidence located in the 

United States through discovery procedures that are much 

broader in scope than those available in the Netherlands.  

As a result, an opposing party that does not have the pos-

sibility of using U.S. discovery proceedings may find itself 

in a procedurally unequal position.  Such party would be 

well advised to raise the issue early, indicating the specific 

evidence it would like to obtain, and to use all procedural 

opportunities to overcome the inequality.

USE Of EviDENCE ObTAiNED PURSUANT TO 
§ 1782 iN DUTCh ARbiTRATiON PROCEEDiNgS
Parties are free to use evidence obtained pursuant to § 1782 

in arbitration proceedings in the Netherlands.  This may, 

however, give rise to issues of fair trial and equal treatment 

as in the Dutch court cases discussed above.  

Pursuant to Article 1039 § 1 DCCP, it is the responsibility of 

the arbitral tribunal to treat the parties equally.  This princi-

ple being of public order, unequal treatment of the parties 

may lead to the annulment of the arbitral award under Arti-

cle 1065 § 1 (e) DCCP.20

Article 1039 § 5 DCCP determines that the arbitral tribunal 

decides which evidence may be admitted.  In light of the 

arbitral tribunal’s responsibility to ensure that the parties are 

treated equally, there may be instances where it refuses to 

accept evidence obtained pursuant to § 1782—for example, 

if accepting the evidence would result in unequal treatment 

of the parties.  The arbitral tribunal may also decide to admit 

the evidence subject to certain conditions, such as the con-

dition that the party that obtained discovery in the United 

States must, in its turn, disclose certain evidence requested 

by the opposing party.

In the meantime, a party to arbitration proceedings in the 

Netherlands that considers that it is not treated equally 

should raise the issue with the arbitral tribunal as early as 

possible during the proceedings.  While the Dutch courts 

examine very carefully whether the parties to the arbitral 

proceedings have been treated equally, the remedy that 

they provide, i.e., the annulment of the arbitral award, comes 

only at the end of the proceedings when the parties have 

already invested a lot of their time and money.  Prevention 

simply remains better than cure.
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