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ALERT: STATE TAX AMNESTY PROGRAMS

States need money. This is not news. We have seen
headlines of shrinking tax revenues and state bud-
get deficits for months now, and the numbers are only
expected to get worse.! However, there is a silver lining
to these budget cuts and deficits. A number of states
have been forced to enact amnesty programs, hoping
to bring in much-needed cash without having to raise
tax rates or enact new taxes.? These programs have
proved to be quite advantageous to taxpayers under
the right circumstances. This article summarizes five
general amnesty programs that are currently pending
or soon to begin and lists several states to watch for

possible future amnesty programs.

A tax amnesty program is a state-enacted program
that generally allows a taxpayer or potential taxpayer
who has failed to file a return or underreported tax
to come forward and pay certain back taxes without
being faced with penalties or, in some instances, inter-
est. Alabama even goes so far as to limit the look-back
period for past tax liabilities to three years. Although
the particular provisions of each amnesty program

vary by state, these programs can in some instances
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result in significant cost savings for taxpayers who have

known liabilities.

Taxpayers who have potential tax liabilities need to act
quickly to determine whether their liabilities qualify for
amnesty and whether it makes sense to file under the
protective umbrella of amnesty. Most amnesty pro-
grams provide only a short window to submit returns
and pay any liabilities; if these deadlines are missed,
the opportunity for amnesty is gone. Notably, some
states have proposed or adopted failure-to-participate
penalties. Under these penalty provisions, a taxpayer
who could have qualified for amnesty but did not come
forward will be subject to additional penalties, some-

times up to 20 percent of the tax liability.

ENACTED AMNESTY PROGRAMS

Five states have enacted general amnesty programs
that either are pending or will be pending in the near
future. Alabama has adopted an amnesty program set

to expire on May 15, 2009. Arizona, Connecticut, and


http://www.jonesday.com

New Jersey have adopted amnesty programs that will begin in
May and run for between 30 and 60 days. Virginia has not yet
set a date for its amnesty program, but it must be concluded

by June 30, 2010, so stay tuned.

Alabama: February 1, 2009, through May 15, 2009

Alabama announced an amnesty program referred to as
“Operation Clean Slate,” which began on February 1, 2009, and
will run until May 15, 2009.2 During this period, the Department
of Revenue will waive penalties and not seek criminal pros-
ecution for taxpayers coming in under the amnesty. What is
unique about the Alabama program is that the Department of
Revenue will also limit the look-back period to three years and
will not seek to collect tax, penalties, or interest prior to the

look-back period.# There is no waiver of interest.

Operation Clean Slate is available for taxpayers who: (1) did
not file a tax return as required; (2) understated or omitted a
tax liability on a filed return; or (3) erroneously claimed credits
or deductions on a filed return. Virtually all taxes administered
by the Department of Revenue are eligible for Operation Clean
Slate, including corporate income tax; business privilege tax;
and excise, severance, tobacco, gasoline, and consumer’s use
tax. Taxpayers who have not registered with the Department
of Revenue are also eligible for amnesty on withholding and
state-administered sales and use taxes. A taxpayer will not be
entitled to amnesty if the taxpayer has an outstanding debt
shown on the Department of Revenue’s records; has been
scheduled for audit; has entered into a voluntary disclosure
agreement with the state; or has an existing sales, withholding,

or motor fuel tax account.

Arizona: May 1, 2009, through June 1, 2009

Arizona has adopted a tax amnesty program that will run from
May 1, 2009, to June 1, 2009.5 For taxpayers who pay back
taxes pursuant to the program, all civil penalties will be waived

and interest will be reduced to 3 percent per year.

The program applies to individual and corporate income tax,
transaction privilege (sales tax), use tax, withholding tax, part-
nership tax, fiduciary tax, and luxury tax (tobacco and liquor)
imposed for any taxable period beginning after January 2,
2002, and ending prior to January 1, 2008. The amnesty pro-
gram is available to: (1) those who failed to file a tax return;
(2) taxpayers who failed to report all income or all tax, inter-

est, and penalties due; (3) taxpayers who claimed incorrect

credits or deductions; (4) taxpayers who misrepresented or
omitted any tax due; (5) nonresidents or part-year residents
who received income that may be taxable in Arizona; (6) out-
of-state and multistate businesses; and (7) taxpayers who are
under audit that has not become final. A taxpayer does not
qualify for amnesty if an audit has become final with respect to
the taxable period, the taxpayer is a party to a closing agree-
ment with the Department of Revenue for the tax period, or the
taxpayer is or has been a party to a criminal investigation for

failure to file or pay tax, or for fraud.

Local Tax Amnesty. The City of Phoenix has also adopted an
amnesty program applicable to the city’s privilege license tax
(sales tax). The terms of the city’s amnesty program are virtu-

ally identical to those of the state’s program.

Connecticut: May 1, 2009, through June 25, 2009

The 2009 Connecticut Tax Amnesty Program® runs from May
1, 2009, to June 25, 2009. It provides a waiver of penalties
and reduction of interest to 0.75 percent per month for any
taxpayer owing Connecticut tax as a result of failing to file or
underreporting tax for any taxable period ending on or before
November 30, 2008.

The Connecticut Tax Amnesty Program applies to all taxes
administered by the Connecticut Department of Revenue
Services (“DRS"), including corporation business tax, sales and
use tax, withholding tax, business entity tax, trust and estate
income tax, composite income tax, personal income tax, gift
tax, and cigarette tax, among others. The program does not
apply to taxes and fees not administered or collected by the
DRS, including local property taxes, motor carrier road tax, and

payroll tax.

Taxpayers are ineligible to participate in the program if they: (1)
are under audit; (2) have already been billed for a tax liability,
to the extent of the amount billed; (3) are currently obligated
under a payment plan with the DRS; (4) are subject to a crimi-
nal investigation by the DRS; or (5) are party to civil or criminal
litigation involving the DRS, pending on November 25, 2008.
The Connecticut Tax Amnesty Program also does not apply to
taxes in dispute in the DRS appellate process. If a taxpayer is
not eligible for amnesty for a particular tax or particular time
period, the taxpayer may still be eligible to apply with respect

to a different tax or tax period.



Local Tax Amnesty. Connecticut has also enacted legisla-
tion authorizing municipalities to offer a one-time amnesty
program on or before December 31, 2009, for taxes, assess-
ments, fees, or fines.” At this time, we are unaware of any
municipalities that have indicated any intention to enact an

amnesty program.

New Jersey: May 4, 2009, through June 15, 2009

The New Jersey Division of Taxation (‘DOT”) has established
the 2009 New Jersey Tax Amnesty Program, which runs from
May 4, 2009, to June 15, 2009.8 The program provides a waiver
of all penalties and referral cost recovery fees,® as well as an
interest rate reduction for qualifying taxpayers. Interest due as
of May 1, 2009, will be reduced by 50 percent, provided the
taxpayer pays the tax and remaining interest in full during the

amnesty period.

The New Jersey Tax Amnesty Program applies to all taxes
administered or collected by the DOT, including corporation
business tax, income tax, inheritance and estate taxes, public
utility taxes, and sales and use tax due on or after January 1,
2002, and prior to February 1, 2009. Once the amnesty period
ends on June 15, an additional 5 percent penalty, not subject
to waiver or abatement, will be imposed on any tax amount not
satisfied that was eligible for amnesty but not reported as part
of the amnesty program. This penalty will be in addition to all

other applicable penalties and costs.

New Jersey will be temporarily suspending its Voluntary
Disclosure Program during the amnesty period; however, “on
a case-by-case basis, the Division may be willing to discuss
alternative agreements ... .”'° A taxpayer who has filed an
administrative or judicial appeal related to a tax assessment
or has requested a hearing through the DOT’s Conference and
Appeals Branch is eligible for tax amnesty only if the director
of the DOT expressly approves the application and the tax-
payer withdraws from the appeals process. Taxpayers are inel-
igible to participate in the program if they are under criminal
investigation or have been charged with a crime, for any state

tax matter in New Jersey.

Virginia: Dates to Be Determined

Virginia has enacted legislation establishing a tax amnesty
program'! that will run for a 60- to 75-day period during the fis-
cal year July 1, 2009, through June 30, 2010. The exact dates of

the program are to be established by the Tax Commissioner.
The program will provide a full waiver of all civil or criminal
penalties assessed or assessable, and a waiver of 50 per-
cent of the interest assessed or assessable, resulting from
nonpayment, underpayment, nonreporting, or underreporting
of tax liabilities. The program will be open to any individual,
corporation, estate, trust, or partnership that is required but
has failed to file a return or to pay any tax administered by
the Department of Taxation for taxable years beginning on or
before January 1, 2008.

Any taxpayer eligible for amnesty who retains an outstanding
balance after the close of the program because of the non-
payment, underpayment, nonreporting, or underreporting of
any tax liability that qualified for amnesty but was not paid
will be subject to a 20 percent penalty on the unpaid tax. This

penalty is in addition to all other penalties that may apply.

STATES TO WATCH

In addition to those states discussed above, several
states should be monitored for future tax amnesty legisla-
tion. Maryland is the most immediate of these states, as tax
amnesty legislation passed both houses during the 2009 leg-
islative session and is currently awaiting signature by Governor
O’Malley. If enacted, the Maryland Tax Amnesty Program will
run from September 1, 2009, through October 30, 2009. Next
in line will likely be Louisiana, where Governor Jindal and local
legislators pre-filed tax amnesty legislation for consideration in
the 2009 legislative session beginning April 27, 2009. Although
any possible programs are not likely to be imminent, other
states to keep an eye on are Hawaii, New Mexico, and Vermont
(which recently considered but did not adopt tax amnesty),
and Delaware, where the governor has indicated that a tax

amnesty is likely.

Delaware

Delaware governor Jack Markell, while campaigning for
office, called for the state to enact a tax amnesty in his Plan
for Fiscal Responsibility.? At this time, no such amnesty has
been enacted. The Delaware legislature is in session until
June 30, 2009.



Hawaii

During the 2009 legislative session, tax amnesty legislation
was proposed in Hawaii;'® however, the legislation was not
enacted.” Under the proposed legislation, the tax amnesty
program would have run from October 31, 2009, through
December 31, 2009, and all penalties would be waived. The

next regular legislative session will convene January 20, 2010.

Louisiana

For the Louisiana legislative session beginning April 27, 2009,
the Louisiana Tax Delinquency Amnesty Act of 2009'® was pre-
filed, with Governor Jindal expressing support for its enact-
ment. The Louisiana Tax Delinquency Amnesty Act requires
the Louisiana Department of Revenue (“‘LDR”) to establish a
two-month-long tax amnesty program during the fiscal year
ending June 30, 2010. The specific amnesty dates are yet to
be determined. The tax amnesty would be applicable to all
periods since 2001, the date of Louisiana’s last tax amnesty. As
proposed, the state will waive all penalties and 50 percent of

the interest due.

Taxpayers eligible for the proposed amnesty include those
who have an existing tax liability, those who had not filed a
required return or report, and those who understated or omit-
ted any tax liability on a filed return. The proposed amnesty
would apply to all taxes administered and collected by the

LDR, except motor fuel taxes.

The Louisiana Tax Delinquency Amnesty Act provides that if,
following the termination of the amnesty, the LDR issues a defi-
ciency assessment for a period for which the taxpayer had
claimed amnesty, the LDR will have the authority to impose
penalties and institute civil or criminal proceedings, but only
with respect to the difference between the amount shown on
the amnesty application and the correct amount of tax due.
However, there will be a presumption against the waiver of
any penalty or the abatement or reduction of any interest for
those taxpayers eligible to participate in the amnesty program
that fail to participate. Further, the LDR is authorized to adopt
a regulation imposing a 20 percent “cost of collection” penalty
on any deficiency assessed after the amnesty period for any
taxable period due on or after July 1, 2001, and ending before
January 1, 2009. If adopted, this penalty will be in addition to

all other applicable penalties, fees, or costs.

The bill was to be considered in the general session set to

convene at noon on Monday, April 27, 2009.

Maryland

The Maryland General Assembly passed a bill'® requiring the
Comptroller to declare an amnesty period for delinquent tax-
payers from September 1, 2009, through October 30, 2009.
This bill, adopting the Maryland Tax Amnesty Program, is await-
ing Governor O’'Malley’s signature at this time. The governor’s

next bill signing will be May 7, 2009.

If signed into law, the bill will provide for an amnesty period
applicable to individual income tax, corporate income tax,
withholding taxes, sales and use taxes, and admissions and
amusement taxes required to be paid on or before December
31, 2008. The Comptroller will waive all civil penalties and
50 percent of the interest imposed. The waiver will apply to the
nonreporting of a tax liability, the underreporting of a tax liabil-

ity, and the nonpayment of a tax liability.

Unlike most other states, the Maryland Tax Amnesty Program
is limited to certain taxpayers. A taxpayer may not take advan-
tage of the amnesty if: (1) the taxpayer has more than 500
employees in the United States or is a member of a corpo-
rate group that has more than 500 employees in the United
States as of September 1, 2009;"7 (2) the taxpayer was granted
amnesty under the 2001 Maryland Tax Amnesty Program;
or (3) the taxpayer was eligible for the July 1, 2004, through
November 1, 2004, Settlement Period relating to intangible
holding companies, whether or not the taxpayer participated

in the Settlement Period.

Generally, to qualify for the amnesty, the taxpayer must file
a return and pay the tax and interest due prior to October
30, 2009; however, the Comptroller may at the Comptroller’s
discretion enter into an agreement with any taxpayer who
allows taxes to be paid over time (but in no event later than
December 31, 2010).

New Mexico

The New Mexico tax amnesty legislation'® was introduced dur-
ing the 2009 legislative session but not enacted.”® Under the
proposed legislation, the Taxation and Revenue Department

would have conducted a 90-day tax amnesty period during



fiscal year 2010 in which all penalties and interest would be
waived, not to exceed a waiver of $25,000. The next regular

legislative session is set to begin January 19, 2010.

Vermont

In Vermont, tax amnesty legislation was also proposed?° but
not adopted.?! The legislation required the Tax Commissioner
to establish a two-month-long tax amnesty that would expire
no later than December 31, 2009. The amnesty would have
been applicable to any tax type except fuel taxes and would
have allowed for a waiver of all penalties, without the need to
show reasonable cause or the absence of willful neglect. The

next regular legislative session will begin in January 2010.

OTHER LIMITED AMNESTY PROGRAMS

In addition to the general amnesty programs, several states
have adopted or considered limited programs that are more
narrowly focused on specific taxes. Massachusetts is running
an amnesty program through April 30 limited to individual
income tax liabilities, personal use tax liabilities, and cigarette
excise tax liabilities.?? Similarly, Oregon has a bill pending in
the legislature that would adopt an amnesty program for per-
sonal income tax liabilities.?® Indiana proposed property tax
amnesty legislation during its 2009 legislative session, but this

bill died in committee.?

CONCLUSION

We can be certain of additional activity in this area as states
tighten their belts during this challenging time. As a result,
taxpayers with potential historic tax liabilities may have more
opportunities to become compliant, without having the risk of
civil or criminal penalties, and in some cases with significant

savings on interest.

However, taxpayers will need to act quickly to determine
whether they fall within the purview of these programs. And
taxpayers who qualify for amnesty must keep in mind that sev-
eral amnesty programs impose significant penalties later for

taxpayers who fail to act now.
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