“S0, D0 I HAVE TO MAKE ONLY MINIVANS?”
WHAT ARE A MANUFACTURER’S DUTIES WITH REGARD TO SAFER ALTERNATIVE DESIGNS?
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Gas prices are at record levels, and the automobile industry
is under pressure to produce more fuel-efficient cars. Let’s
assume that the market works as it should, and these manu-
facturers do produce those cars. Can the following scenario
be far behind?

A car manufacturer is sued after its “mini”—its compact, two-
door, energy-efficient model—collides with a semi. The plain-
tiff sues for design defect and alleges that a safer, feasible
alternative design was available: namely, the larger, heavier,
(gas-guzzling) four-door sedan that the manufacturer offers,

which ranked higher in crash tests.

What is a “safer, feasible alternative design™? Must this car man-

ufacturer sell only its four-door sedans? Must all of its models

be equipped with 18 airbags? Or armored sides? Or high-

performance braking and traction systems? In short, to avoid

liability, must every vehicle be a minivan or Humvee?

In the vast majority of American courts, proof of an available
“safer, feasible alternative design” is an element of a plaintiff's
design defect case. The Third Restatement of Torts makes it
the sine qua non of a design defect claim. This article ana-
lyzes what constitutes a “safer, feasible alternative design,”
what obligations are imposed upon manufacturers, and what

evidence is admissible to prove it (and defend against it).

A MANDATORY REQUIREMENT?

States differ on whether evidence of an alternative design is

a mandatory element for design defect claims. Some states
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require by statute that in order to prevail, a plaintiff must
prove a feasible alternative design.! In other states, however,
the existence of a feasible alternative design is not a manda-
tory element but is one of the factors to be weighed in a risk-
utility balancing test.2 The Third Restatement of Torts makes
the existence of an alternative design the test for design
defect claims. It provides that a product is defective in design
only when “the foreseeable risks of harm posed by the prod-
uct could have been reduced or avoided by the adoption of
a reasonable alternative design by the seller....” Restatement
(Third) of Torts § 2(b). The “reasonable alternative design” test
set forth in the Third Restatement has been explicitly adopted
or applied by courts in Florida and lowa.3 While the require-
ment of an alternative design has been adopted in some form
by a majority of states, it still remains a somewhat controver-
sial position, because, as some commentators argue, it places

an undue burden of proof on plaintiffs.4

“SAFER, FEASIBLE ALTERNATIVE DESIGN” —WHAT IT MEANS

Under the Third Restatement as well as under most states’
formulation of the standard, the essential inquiry is whether
the design chosen was a reasonable one from among the
feasible choices of which the defendant was aware or should
have been aware.5 As the Third Restatement recognizes, this
is in essence a negligence standard. Restatement (Third) of
Torts, § 2, Comment d (“Assessment of a product design in
most instances requires a comparison between an alterna-
tive design and the product design that caused the injury,
undertaken from the viewpoint of a reasonable person. That
approach is also used in administering the traditional reason-

ableness standard in negligence.”).6

The phrase “safer, feasible alternative design” can be best

understood by an analysis of its parts.

Safer. The term “safer” means that the alternative design
would have significantly reduced or prevented the particular
plaintiff’s injuries. “Safer” does not mean “safest,” however.
Otherwise, the only cars sold would be ones that traveled 20
mph, and the only guns sold would be ones that shot rubber
bullets. “Manufacturers are not required to produce automo-
biles with the ‘strength and crash-damage resistance fea-
tures of an M-2 Army tank.’”
649 F.2d 808, 812 (10th Cir. 1981). Indeed, the doctrine of strict

tort liability is not intended to be a doctrine of absolute liabil-

Curtis v. General Motors Corp.,

ity.” A manufacturer is not an insurer of its product and has
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no duty to make its product accident-proof or incapable of
causing injury under any circumstance.8 In sum, a manufac-
turer is not required to design the safest product possible, or
even a safer product than the one sold, as long as the design

sold was reasonably safe.9

Thus, in response to our car manufacturer’s problem—can
it offer different car models, even though some models are
arguably safer than others?—a manufacturer does not have
a duty to manufacture only the safest model available as
long as the other models are reasonably safe. For example,
in Curtis v. General Motors Corp., 649 F.2d 808 (10th Cir. 1981),
defendant General Motors offered several body styles of its
1973 Blazer: a roofless style, one with a canvas top, one with a
steel top, and one with a removable fiberglass top. Id. at 810.
The court noted that even though the evidence (and common
sense) showed that the steel top was safer than the fiber-
glass top—the option the plaintiff chose—a compromise was
necessary in order to give consumers choices, and the Blazer
was a “special purpose vehicle with off-road capability.” Id.
at 811. “If there be no compromise and only the very safest
can be marketed, there obviously would be no choice for
the buyer as the less safe options would be eliminated. This
exclusion should not be the result....” Id. Instead, the court
found that “the utility and purpose of the particular type of
vehicle will govern in varying degree the standards of safety

to be observed in its design.” Id. (internal citations omitted).

Similarly, in Dreisonstok v. Volkswagenwerk, 489 F.2d 1066 (4th
Cir. 1974), the court rejected the plaintiffs’ argument that defen-
dant Volkswagen’'s bus, which placed the driver’s seat at the
very front of the vehicle in order to make more cargo and pas-
senger space, should have been made like a “midsized Ford
passenger car.” Id. at 1075. The court held that the bus had an
entirely “different nature and utility” and that “[sluch a strait-

jacket on design is not imposed [by the law].” Id.

Thus, in our car-manufacturer scenario, the manufacturer
should be able to provide consumers with an array of mod-
els as long as the compromises made in those models are
reasonable. While its “mini” may not be as big and heavy and
crash-resistant as its four-door passenger sedan, the “mini” is
stylish, maneuverable, and gas-efficient—other qualities that

are useful and that consumers demand.



When does a manufacturer have the obligation to adopt cer-
tain available safety features or designs? A manufacturer is
not required to adopt every possible safety device that may
have been invented or to adopt “the ultimate” in technology
or design. But a manufacturer does have a duty to adopt
those safety devices that are reasonable under the circum-
stances.'0 In Nicor Supply Ships v. General Motors, 1993 U.S.
Dist. LEXIS 9342 (E.D. La. July 7, 1993), the court found that
even though an independent emergency generator system
was “not unheard of” when the plaintiff's ship caught fire, the
system did not constitute a reasonable alternative design
because it “was not customary in the industry.” Id. at *8-9.
In Elliott v. Brunswick Corp., 903 F.2d 1505 (11th Cir. 1990), the
court held that even though an “experimental propeller guard”
was available, it was not a reasonable alternative design for
the defendant, a boat manufacturer, where “neither industry
custom, nor the pertinent regulations” dictated its use. Id.
at 1508. Thus, our car manufacturer probably does not have
the duty to equip all of its models with 18 airbags, “never-flat”
tires, and xenon headlights. Those features have not become
standard in the industry or been mandated by any regulation,

and without those features, its cars are still reasonably safe.

What happens when a manufacturer offers safety devices to
the purchaser as product “options”? Courts differ in opinion.
Some courts hold that where a safety device is available to
the purchaser and the purchaser knowingly declines to buy
it, the manufacturer has fulfilled its duty.!" Courts reason that
in such circumstances, the purchaser is the party in the best
position to determine the tradeoff between cost and function,
and thus the purchaser should bear responsibility for that
decision.'2 For example, in Morrison v. Kubota Tractor Corp.,
891 SW.2d 422, 428 (Mo. Ct. App. 1994), the court held that a
tractor manufacturer had fulfilled its duty to protect against
rollovers when it made the purchaser aware that a rollover-
protection system was available for purchase as an option.!3
Similarly, in Scarangella v. Thomas Built Buses, 93 N.Y.2d 655,
661-62 (N.Y. 1999), the court held that a bus manufacturer
had fulfilled its duty by offering optional “backup alarms” for
its school buses when the purchaser, a school district that
had experience buying school buses, was a highly knowl-
edgeable consumer; the risk of harm from the absence of a
backup alarm was not substantial; and the school district was
in the best position to weigh the risk, given the contemplated

use of the bus.

Other courts, however, hold that if such safety options are
necessary to avoid an unreasonable risk of harm, the fact
that the manufacturer offers them to purchasers does not
immunize the manufacturer from liability.'4 Thus, manufactur-
ers must consider whether a certain optional feature should
be made standard if, without that feature, the product creates

an unreasonable risk of harm.

When does a manufacturer have an obligation to retrofit a
previously sold product with new technology? Most courts
hold that a manufacturer has no duty to retrofit an existing
product with subsequently developed safety features if the
product was not defective at the time it was sold.!> Otherwise,
“any safety improvement would then charge a manufacturer
with a duty to go out and retrofit and update all products
which it had ever sold in its past history.” Morrison, 891 SW.2d
at 430. Thus, our car manufacturer probably has no obligation

to retrofit with airbags its 1970 models still in operation.

Feasible. Evidence of a safer alternative design, by itself, is not
sufficient to impose liability on a manufacturer; a manufacturer
has no duty to adopt an alternative design that is not feasible.'
“Feasibility” includes not only the determination that the prod-
uct was technologically feasible at the time of manufacture but
also that it was economically feasible, useful, and desirable to
consumers.!” If the proposed alternative design would render
the product so expensive as to price it out of the market, the
existing design, on balance, may be considered reasonable.!8
In addition, if the proposed alternative design would impose

an equal or greater risk of harm, it is not reasonable.!9

Further, a proposed alternative design cannot destroy the utility
of the original product20 If a product has a special design due
to its unique features or utility, a manufacturer need only con-
sider alternatives compatible with that special design.2! Thus,
in Delvaux v. Ford Motor Co., 764 F.2d 469, 475 (7th Cir. 1985),
the court held that a “manufacturer is not negligent for not
providing his convertibles with steel roofs, because a convert-
ible is designed as a roofless car.” Additionally, in Felix v. Akzo
Nobel Coatings, 692 NY.S.2d 413 (NY. App. Div. 1999), the court
held that the defendant’s flammable lacquer sealer was not
defective even though a safer, water-based sealer was avail-
able because the two sealers were functionally different: The
flammable sealer was quick-drying and resulted in a harder,

scratch-resistant surface, while the water-based sealer was

continued on page 38
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“S0O, DO | HAVE TO MAKE ONLY MINIVANS?”
continued from page 23

slow-drying and resulted in a softer finish. Further, there was a

“vast difference in price between the two products.” Id. at 414.

In Rose v. Brown & Williamson Tobacco Corp. (NY. Supreme
Court), the plaintiffs argued that the defendant cigarette man-
ufacturers negligently designed their higher-tar “regular” cig-
arettes and should have sold only their allegedly safer, “ultra
light” cigarettes. Jones Day partner Steve Kaczynski argued
that in the plaintiffs’ proposed world of alternative designs,
consumers would be forced to sacrifice cheeseburgers,
sports cars, and doughnuts for veggie burgers, minivans, and
bran muffins. Such is “not the real world” and not the law, he
pointed out. The New York appellate division agreed.22 It held
that the plaintiffs had not proved their design defect claim
because their proposed alternative design—light cigarettes—
did not have the same “functionality” or “utility” as regular
cigarettes and there was no evidence that consumers would

have accepted them.23

WHAT EVIDENCE IS ADMISSIBLE TO PROVE ALTERNATIVE DESIGN?

Evidence of a safer, feasible alternative design is generally
elicited through the testimony of expert witnesses. Evidence
of the custom in the manufacturer’s industry, the techno-
logical state of the art of the particular product, consumer
acceptability, and compliance with government regulations
may all be considered in determining whether a proposed
alternative design should have been adopted. While a proto-
type of an alternative design is not necessary, an expert who
testifies that a product could have been designed differently
but who has never made or seen the proposed alternative
design—and therefore has no idea of its feasibility, utility, or
cost—does not make out a prima facie case that a safer, fea-

sible alternative design was available.24

Plaintiffs often attempt to use evidence of a defendant’s sub-
sequent repairs or design changes as proof that an alterna-
tive design was available. Under Federal Rule of Evidence
407, however, evidence of changes made to a product after
an injury occurs is excluded if that evidence is used to prove
a defendant’s negligence or to prove a “defect” in a prod-
uct or in the “product’s design.” For example, in Padillas v.
Stork-Gamco, Inc., 2000 U.S. Dist. LEXIS 14373 (E.D. Pa. Oct. 2,
2000), the plaintiff was injured while cleaning a chicken-
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processing machine. Following the injury, the plaintiff’s
employer modified the machine by installing additional metal
guarding on the rotating blade, which the plaintiff argued
was admissible to prove a safer alternative design. The court,
however, excluded the evidence under Rule 407, finding that
“there is essentially no difference between admitting evi-
dence of subsequent remedial measures for the purpose of
proving a defect in design and for proving the existence of

an alternative design.” Id. at *9.

Prior to a 1997 amendment to Rule 407, there was a conflict
of authority as to whether Rule 407 applied in product liabil-
ity actions. The amendment clarified that the exclusion of
evidence of subsequent remedial measures applied equally
to strict product liability actions and, specifically, to design
defect claims.25 The Rule applies to any kind of post-accident
change, repair, or precaution, including changing policies
and procedures,26 putting new warnings on products,2” con-
ducting disciplinary hearings,28 making design changes,?° or
modifying manuals or regulations.30 A defendant’s remedial
measures taken prior to the injury do not fall within the scope

of excluded evidence.

Evidence of subsequent remedial measures is not excluded
absolutely under Rule 407, however. It is admissible if offered
for another purpose, such as “proving ownership, control,
or feasibility of precautionary measures, if controverted,
or impeachment.”3! Thus, the exceptions to Rule 407 have
the potential to swallow the rule. A defendant may consider
whether to stipulate that an alternative design was “fea-
sible” in order to gain the benefit of Rule 407. For example,
in Gauthier v. AMF, Inc., 788 F.2d 634, 638 (9th Cir. 1986), the
defendant argued that evidence of subsequent remedial
measures should have been excluded because it conceded
that certain safety devices were technologically and eco-
nomically feasible but contended that the safety risk was
nonetheless too small to warrant the tradeoff of consumer
frustration, increased complexity of the product, and risk of
consumer efforts to disconnect the safety device. The Ninth
Circuit agreed and held that the trial court’s admission of
subsequent design changes was prejudicial error that war-
ranted a new trial. Moreover, where evidence of subse-

quent remedial measures is admitted solely to impeach the



testimony of the manufacturer’s expert as to the availability of
an alternative design, the defendant should request the trial

court to give an appropriate limiting instruction.32

In sum, manufacturers don't have to make injury-proof products,
and our car maker doesn’t have to produce only Humvees.
The pre-sale design choices they make, however, should be
reasonable. Further, manufacturers should understand how

post-sale design repairs may affect them in litigation. H
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