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The American recovery and reinvestment Act of 2009 

(referred to in this Commentary as the “Stimulus Act”) 

was signed into law by President Obama on February 

17, 2009 (the “Enactment Date”).  The Stimulus Act pro-

vides new CObrA premium assistance benefits to cer-

tain individuals who lose their jobs between September 

1, 2008, and December 31, 2009.  Implementation is 

required quickly after the Enactment Date.  Therefore, 

employers will need to take immediate steps to coordi-

nate with their CObrA administrators and their payroll 

providers to ensure compliance. 

OvERviEw Of COBRA ANd EligiBiliTY fOR 
PREMiuM AssisTANCE
S ince  i t s  enac tment  i n  t he  m id - 1980s ,  t he 

Consolidated Omnibus budget reconciliation Act of 

1985 (“CObrA”) has given qualified beneficiaries (i.e., 

covered employees and their eligible dependents) 

the right to continue group health plan benefits for a 

gROuP HEAlTH PlAN CONTiNuATiON COvERAgE: 
fAsT ACTiON REquiREd TO COMPlY wiTH NEw COBRA 
PREMiuM AssisTANCE REquiREMENTs

limited period of time (generally 18 months) if cover-

age is lost for certain reasons, including termination of 

employment.  Under CObrA, group health plans gen-

erally can charge qualified beneficiaries an amount 

equal to 100 percent of the full premium for group 

health plan coverage (i.e., the full cost of coverage), 

plus a 2 percent administrative fee.  Thus, the CObrA 

premium that the typical group health plan would 

charge qualified beneficiaries is 102 percent of the 

regular group health plan premium.

The Stimulus Act reduces the maximum CObrA pre-

mium that can be charged to an assistance eligible 

individual.  An “assistance eligible individual” is a 

qualified beneficiary who becomes eligible for CObrA 

continuation coverage because of an involuntary ter-

mination of employment between September 1, 2008, 

and December 31, 2009.  The Stimulus Act reduces 

the maximum CObrA premium that the assistance eli-

gible individual must pay for CObrA continuation cov-

erage to 35 percent of the regular CObrA premium 
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for a period of up to nine months.  After nine months of pay-

ing the reduced CObrA premium, an assistance eligible indi-

vidual is required to pay the full CObrA premium to retain 

coverage for the remainder of the CObrA continuation cov-

erage period.  

The CObrA premium assistance benefits will end before 

the end of the nine-month period if the assistance eligible 

individual becomes eligible for coverage under another 

group health plan or Medicare.  An assistance eligible indi-

vidual who becomes eligible for coverage under another 

group health plan or Medicare is required to notify the group 

health plan that he or she is eligible for such other coverage.  

Failure to provide notice will result in the individual being 

required to pay a penalty of 110 percent of the CObrA pre-

mium assistance benefits provided to the individual after he 

or she ceased to be an assistance eligible individual.  

An assistance eligible individual who qualified for CObrA 

continuation coverage as a result of an involuntary termina-

tion between September 1, 2008, and the Enactment Date 

and who is currently receiving CObrA continuation cover-

age is not entitled to lower CObrA premiums for periods 

of CObrA continuation coverage that began prior to the 

Enactment Date.  The CObrA premium assistance benefits 

only apply for periods of CObrA continuation coverage that 

begin on or after the Enactment Date or continue after the 

Enactment Date. 

Each assistance eligible individual who does not have a 

CObrA election in effect on the Enactment Date but who 

qualified for CObrA continuation coverage as an assistance 

eligible individual on the Enactment Date must be given a 

special opportunity to elect CObrA continuation coverage.  

As a result, employers will need to revisit each employee 

termination that occurred since September 1, 2008, to deter-

mine if the termination was involuntary and if the employee 

was eligible for CObrA continuation coverage at the time 

of termination.  The special election period will be available 

until 60 days after the date the assistance eligible individual 

receives a new special CObrA notice (discussed below) 

that is required by the Stimulus Act.  Any coverage elected 

as a result of this special election opportunity is required to 

be retroactive to the first period of coverage following the 

Enactment Date.

In workforce reductions, many employers ask for volunteers 

and often provide incentives for employees to voluntarily 

terminate employment or retire.  Under the terms of the 

Stimulus Act, an individual is only entitled to CObrA premium 

assistance benefits if the individual incurred an involuntary 

termination of employment.  “Involuntary” is not defined in the 

legislation, but it appears that CObrA premium assistance 

benefits will not be available to employees who participate in 

voluntary buyouts or other voluntary severance programs.  A 

special provision of the Stimulus Act, however, provides that 

the Secretaries of Labor and Health and Human Services 

are required to provide expedited reviews of any deni-

als for CObrA premium assistance benefits.  Presumably, 

this expedited review provision could be used by a termi-

nated employee who requests (and is denied) CObrA pre-

mium assistance benefits in connection with a termination 

of employment in such circumstances that the employee 

regards as involuntary.

A qualified beneficiary who is eligible for CObrA in connec-

tion with an involuntary termination of employment is gen-

erally eligible for CObrA continuation coverage for up to 

18 months after the qualified beneficiary’s termination.  The 

Stimulus Act does not lengthen the regular CObrA continu-

ation coverage period for an assistance eligible individual.  

Therefore, a group health plan can terminate CObrA con-

tinuation coverage for an assistance eligible individual when 

such coverage could otherwise be terminated under the reg-

ular CObrA rules.

REiMBuRsEMENT fOR REduCEd COBRA 
PREMiuM
The federal government will reimburse 65 percent of the 

CObrA premium.  The employer, the plan (in the case of a 

multiemployer plan), or the insurer (in some circumstances) 

will be entitled to receive a payroll tax credit equal to 65 per-

cent of the CObrA premium for each assistance eligible indi-

vidual who pays the reduced CObrA premiums under the 

terms of the Stimulus Act.  If the amount of the subsidized 

CObrA premiums exceeds the payroll tax liability of the 

employer, plan, or insurer, as applicable, a credit or a refund 

will be made as if the employer, plan, or insurer were owed 

an overpayment of payroll taxes.   
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In all cases, reimbursements from the federal government 

will only be made after an assistance eligible individual pays 

his or her 35 percent portion of the CObrA premium.  Each 

employer, plan, or insurer requesting reimbursements will be 

required to submit detailed reports to the Treasury Secretary 

demonstrating compliance with the rules.  

HigH-iNCOME PHAsEOuT
An assistance eligible individual will be subject to addi-

tional taxes if his or her modified adjusted gross income 

exceeds certain levels for a taxable year in which CObrA 

premium assistance benefits are received.  If an individual 

who would otherwise be eligible for CObrA premium assis-

tance benefits has a modified adjusted gross income over 

$125,000 ($250,000 for joint filers), the tax imposed on the 

individual for his or her taxable year is to be increased (at a 

phased-in rate) to recapture the portion of the CObrA pre-

mium subsidized by the federal government.  Alternatively, 

a high-income individual may opt to waive CObrA premium 

assistance benefits to avoid imposition of the increased tax.

PlAN ENROllMENT OPTiON
Generally, under CObrA, each qualified beneficiary is offered 

the opportunity to enroll for regular CObrA continuation cov-

erage under the same group health plan coverage option in 

which the qualified beneficiary was enrolled at the time of 

his or her qualifying event.  Under the Stimulus Act, however, 

an employer may provide each assistance eligible individ-

ual who is eligible for CObrA premium assistance benefits 

with the opportunity to elect to receive CObrA continuation 

coverage under a lower-cost group health plan option that 

is part of the employer’s group health plan.  If an employer 

provides the opportunity for an assistance eligible individual 

to elect a lower-cost option, the assistance eligible individual 

has 90 days after receiving notice of the election opportu-

nity to elect a lower-cost option.  This 90-day time frame is 

a longer period than the 60-day time frame that is available 

for the assistance eligible individual to make his or her initial 

election to continue coverage under CObrA.  Apparently, the 

regular 60-day time period will continue to apply to the initial 

CObrA continuation coverage election, but the assistance 

eligible individual will have additional time to determine 

whether to change group health plan options.  (Assistance 

eligible individuals will continue to be able to change group 

health plan options during open enrollment periods to the 

same extent that similarly situated active employees are able 

to change options, as generally provided under CObrA.)

NOTiCE REquiREMENTs
Each qualified beneficiary who becomes entitled to elect 

CObrA continuation coverage between September 1, 2008, 

and December 31, 2009, must receive an additional notice 

describing the CObrA premium assistance benefits.  This 

notice must include:

•	 A	description	of	the	COBRA	premium	assistance	benefits	

and the conditions for eligibility.

•	 The	forms	necessary	for	establishing	the	assistance	eli-

gible individual’s eligibility for the CObrA premium assis-

tance benefits.

•	 The	name,	address,	and	telephone	number	necessary	

to contact the plan administrator or other person with 

information relevant to the CObrA premium assistance 

benefits.

•	 A	description	of	the	special	opportunity	to	elect	COBRA	

continuation coverage for each assistance eligible indi-

vidual who qualified for CObrA continuation coverage 

between September 1, 2008, and the Enactment Date but 

who had not elected CObrA continuation coverage as of 

the Enactment Date.

•	 A	description	of	the	assistance	eligible	individual’s	obliga-

tion to notify the plan providing CObrA continuation cover-

age if the assistance eligible individual becomes eligible 

for coverage under another group health plan or becomes 

eligible for coverage under Medicare and of the related 

penalty under the Stimulus Act for failing to notify the plan.

•	 A	description	of	the	assistance	eligible	individual’s	option	

to enroll in a lower-cost group health plan option, if the 

employer decides to permit this change.
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Each assistance eligible individual with a qualifying event 

occurring on or after September 1, 2008, but prior to the 

Enactment Date must be provided with this additional notice 

within 60 days after the Enactment Date.  Further, the addi-

tional notice provisions must be included with regular CObrA 

notices given to qualified beneficiaries with respect to quali-

fying events occurring on and after the Enactment Date.  The 

Department of Labor is required to provide model notices 

for these additional requirements within 30 days after the 

Enactment Date.

CONClusiON
The new CObrA premium assistance benefits will pro-

vide relief to terminated employees who continue their 

group health plan benefits after an involuntary termination 

of employment.  The new provisions, however, could cause 

some employers to rethink or redesign certain otherwise vol-

untary employment termination programs.  In addition, the 

new CObrA premium assistance benefits will create new 

administrative burdens for employers, requiring additional 

coordination among employers, CObrA administrators, and 

payroll providers in order to provide the CObrA premium 

assistance benefits to qualified beneficiaries and to ensure 

compliance with the new law.  

    

Jones Day is available to assist employers with the new 

requirements applicable to CObrA premium assistance bene-

fits and to provide advice with planning for reductions in force 

and layoffs.  As always, Jones Day continues to monitor and 

analyze the ever-changing landscape of employee benefits.

lAwYER CONTACTs
For further information, please contact your principal Firm 

representative or one of the lawyers listed below. General 

email messages may be sent using our “Contact Us” form, 

which can be found at www.jonesday.com.

Marlene P. Frank

1.614.281.3843 

mpfrank@jonesday.com

Sarah Heck Griffin

1.213.243.2560 

sgriffin@jonesday.com 

Kirstin Poirier-Whitley

1.213.243.2380

kpoirierwhitley@jonesday.com

Kathy P. Lazar

1.216.586.7236

kplazar@jonesday.com

Tricia Eschbach-Hall

1.216.586.7746

peschbachhall@jonesday.com

Elena Kaplan

1.404.581.8653

ekaplan@jonesday.com

Susie K. Prewitt

1.216.586.7485

skprewitt@jonesday.com

http://www.jonesday.com
http://www.jonesday.com
mailto:mpfrank@jonesday.com
mailto:sgriffin@jonesday.com
mailto:kpoirierwhitley@jonesday.com
mailto:kplazar@jonesday.com
mailto:peschbachhall@jonesday.com
mailto:ekaplan@jonesday.com
mailto:skprewitt@jonesday.com

