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LABOR AND EMPLOYMENT LAW
BY SANDRA K. DIELMAN, MICHELLE A. MORGAN,
AND C. LEE WINKELMAN

The New Year heralds a significant change to federal anti-
discrimination law. On Jan. 1, 2009, the ADA Amendments
Act of 2008 (ADAAA), signed into law on Sept. 25, 2008, by
President George W. Bush, takes effect. The ADAAA amends
the Americans with Disabilities Act (ADA), originally signed
into law in 1990 by President George H.W. Bush. The
ADAAA aims to “restore the intent and protections of the
[ADA],” which, among other safeguards, prohibits discrimina-
tion against individuals with disabilities. Rejecting the strict
construction of the ADA by the U.S. Supreme Court and the
U.S. Equal Employment Opportunity Commission (EEOC),
the ADAAA expands the statute’s coverage by broadening the
interpretation of “disability.”

The ADA defines disability as having “a physical or mental
impairment that substantially limits one or more of the major
life activities of [an] individual,” having “a record of such an
impairment,” or “being regarded as having such an impair-
ment.” While the ADAAA leaves this basic definition intact, it
enlarges its reach by expanding the interpretation of three key
terms: substantially limits, major life activities, and regarded as
having a disability.  

The “Before” Picture  
A 2002 U.S. Supreme Court decision restricted the ADA’s

coverage by strictly interpreting the “substantially limits” and
“major life activity” components of the definition of disability
“to create a demanding standard for qualifying as disabled.” In
Toyota Motor Mfg., Kentucky, Inc. v. Williams, the Supreme
Court held that to be substantially limited in a major life activ-
ity, an individual must have an impairment that “prevents or
severely restricts the individual from doing activities that are of
central importance to most people’s daily lives.”1 Mirroring this
narrow construction, the EEOC regulations interpreted “sub-
stantially limits” to mean “significantly restricted.”2

Further, three 1999 Supreme Court decisions tightened the
ADA’s scope by holding that “mitigating measures,” such as
medication, assistive devices, and learned ameliorative behav-
iors, must be considered in determining whether an individual
had a disability covered by the ADA.3 A number of federal
appellate courts applied this principle to exclude from the
ADA’s coverage those individuals whose medical conditions,
such as diabetes, epilepsy, heart disease, or cancer, were inac-
tive, in remission, or otherwise under control.4

Moreover, in its 1999 decision in Sutton v. United Airlines,
Inc., the Supreme Court narrowly interpreted the third prong
of the definition of disability. Under Sutton, to be regarded as
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having an impairment required a showing that the employer
perceived the employee to have an impairment that substan-
tially limited him or her in a major life activity.5

The “After” Shot  
The ADAAA expressly rejects the Supreme Court holdings

and EEOC regulations prescribing narrow interpretations of
the terms underlying the definition of disability. Instead of
defining “substantially limits,” the ADAAA requires the phrase
to be “interpreted consistently with the findings and purpose of
the [ADAAA]” — namely, “in favor of broad coverage.” The
ADAAA also directs the EEOC to revise its current regulations
strictly construing the “substantially limits” requirement to be
consistent with the ADAAA.

The ADAAA also overrules Sutton and its progeny by
specifically prohibiting the consideration of mitigating meas-
ures in determining whether an individual is disabled, with the
notable exceptions of “ordinary eyeglasses” and “contact lens-
es.” Further, the ADAAA provides that an episodic impairment
or a medical condition that is in remission is a disability “if it
would substantially limit a major life activity when active.”
Thus, individuals who successfully manage their impairments
using various means or whose impairments are inactive may be
within the statute’s protections.

In addition, the ADAAA adds a non-exhaustive list of per se
“major life activities” to the text of the statute itself. Until now,
the ADA has not enumerated specific activities; guidance has
come almost exclusively from case law and administrative regu-
lations. The ADAAA essentially codifies this guidance by spec-
ifying that “caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working” are major life activities. The
ADAAA also identifies the operation of “major bodily func-
tions,” such as neurological, respiratory, and reproductive func-
tions, as major life activities. These changes do not represent a
major shift in current law, as most, if not all, of the “major life
activities” listed have been recognized as such by the courts.

The ADAAA’s most significant change may be its overhaul
of the “regarded as” prong of the definition of disability. Con-
trary to the interpretation of the ADA by virtually every court
considering the issue, including the Supreme Court, the
ADAAA provides that an individual is “regarded as” disabled if
he or she has been subjected to discrimination “because of an
actual or perceived … impairment whether or not the impair-
ment limits or is perceived to limit a major life activity.” (Empha-
sis added.) This provision does not apply, however, to
impairments that are minor and transitory (having an actual or
expected duration of six months or less). The ADAAA also
resolves a split among some federal circuit courts by relieving



www.texasbar.com/tbj Vol. 72, No. 1 • Texas Bar Journal

employers of any obligation to provide reasonable accommoda-
tions to employees who qualify as disabled solely under the
“regarded as” prong of the definition.

Lasting Effects
The efficacy of the amendments to the ADA can and will

be debated, but there is no doubt that they will change the cur-
rent legal environment in which employers operate. Most
notably, a significant body of case law that evolved over the last
15 years providing guidance on various issues under the ADA
may now provides less certainty to employers, employees, and
their attorneys. Guidance will come, albeit slowly, from the
courts as they start anew considering the issues of old with
revised statutory and regulatory guidelines. 
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