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The authors suggest that the key to making browse-wrap agreements
enforceable is sufficient notice of the proposed agreement to the user.
Although pure click-wrap agreements may be too cumbersome or other-
wise undesirable, hybrids between the browse-wrap agreement and
click-wrap agreements provide a stronger alternative to pure browse-
wrap agreements.

opportunities. But, the nearly universal access, the anonymity of
both the identity and location of users, and the potential application
of a multitude of laws expose businesses to uncertain risks. To mitigate
these risks and provide some level of predictability, many companies
require users to agree to web site Terms of Use. It is common for the
Terms of Use to contain provisions such as a choice of law provision, a
choice of forum provision, a binding arbitration provision, and, in some
instances, even a class action waiver provision. The threshold issue when
seeking to enforce these provisions is whether the user agreed to the
Terms of Use, thus forming a contract with the web site owner.
There are essentially two ways a web site owner attempts to obtain

The proliferation of the Internet has created many new business
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assent to the Terms of Use: the “Click Wrap Agreement” and the “Browse
Wrap Agreement.” In a Click Wrap Agreement, the terms of a contract
are displayed to a user who is required to click on a button indicating the
user’s assent. In contrast, a Browse-Wrap Agreement is typically found at
the bottom of a web site’s homepage and a user’s assent to the Terms of
Use is manifested by some action, usually the “use” of the web site.’
While courts have had no problems applying general contract principals
to enforce Click Wrap Agreements,® few courts have addressed whether
Browse Wrap Agreements are enforceable.

MAKING BROWSE-WRAP AGREEMENTS ENFORCEABLE

Generally, if four requirements are met, a Browse Wrap Agreement
should be enforceable. The requirements are:

1. Adequate notice of the existence of the proposed terms;
2. Meaningful opportunity to review the terms;

3. Adequate notice that taking a specified action manifests assent to the
terms; and

4. Action specified in such notice is taken by the user.*

Each of these requirements is briefly discussed below.

Adequate Notice of the Proposed Terms

To provide adequate notice, a hyperlink to the Terms of Use should be
prominently displayed and clearly indicate that the Terms of Use affect a
user’s rights. Some courts have found that when a user is required to
scroll down to find or link to the Terms of Use, they are not sufficiently
displayed to provide adequate notice.” However, because companies typ-
ically place the link to the Terms of Use at the bottom of the homepage, it
is arguable that placement there is sufficient to provide the user notice.’
Moreover, the hyperlinking to the Terms of Use should be clearly con-
veyed to a reasonable user: the text should be underlined, and other text
should not be the same color as hyperlinks.” The hyperlink itself should

693

Published in the August 2008 issue of Privacy & Data Security Law Journal.
Copyright ALEXeSOLUTIONS, INC.



PRIVACY & DATA SECURITY LAW JOURNAL

indicate in clear language that the Terms of Use constitute a proposed
agreement.®

Two decisions in Ticketmaster Corp. v. Tickets.com, Inc. illustrate these
principles.” Both Ticketmaster and Tickets.com sell events tickets through
their web sites. For those events for which Tickets.com did not sell tickets,
it provided links to Ticketmaster.com bypassing Ticketmaster.com’s home
page (this is known as “deep-linking”)." Ticketmaster sought a preliminary
injunction arguing that this practice violated its web site Terms of Use." In
its first decision, the Court dismissed Ticketmaster’s breach of contract
claim because “the terms and conditions are set forth so that the customer
needs to scroll down the home page to find and read them [and customers]
are likely to proceed to the event page of interest rather than reading the
‘small print.”””> Three years later, Ticketmaster had redone its webpage
placing in a “prominent place on the home page the warning that proceed-
ing further binds the user to the conditions of use.”” Ticketmaster’s notice
read “Use of this site is subject to express ferms of use, which prohibit com-
mercial use of this site. By continuing past this page, you agree to abide by
these terms.”* Interestingly, the notice is currently at the bottom of
Ticketmaster’s web site."”

Deep-linking presents additional concerns about adequate notice of
the Terms of Use. Deep linking allows users to bypass the home page.
Thus, if the Terms of Use are only posted on the homepage and the user
deep links circumventing the homepage, the user arguably would not
receive adequate notice of the Terms of Use. One solution is to include a
link to the Terms of Use on every page.

Meaningful Opportunity to Review the Terms

Notice of the Terms of Use should be presented before any contract is
formed and the user should be given ample time to review the terms and
conditions.'® Because of the nature of web site transactions, a user typi-
cally has a meaningful opportunity to review the Terms of Use. “[I]n an
electronic setting,...[t]ime pressures are obviated when an Internet user
can shop in the privacy of the user’s own home, with the benefit of time,
thought, and the opportunity to comparison shop, compare standard terms,
and even return to a proposed transaction later. Moreover, an on-line shop-
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per need not wait for the conclusion of the transaction to see the contrac-
tual terms when they are accessible by way of a link on the home page.
As a result, in some respects, the Internet can be a more hospitable envi-
ronment for contracting from a buyer’s standpoint.””’ And while hyper-
linking is acceptable, discovering all of the terms of the agreement should
not require excessive multiple linking."

The User Is Provided with Adequate Notice That Taking a
Specified Action Manifests Assent to the Terms

A web site owner can specify the particular kind of express or implied
assent required from the user in order to a form a contract. Typically,
Terms of Use obtain a user’s consent when they “use” the web site."”
Assent to Terms of Use can also be conditioned on the completion of a
sale.” Ultimately, the web site owner, as the master of the offer, can
choose any action to constitute acceptance. The Terms of Use, however,
must make it clear that the action chosen constitutes acceptance.”

The User Takes the Action Specified in Such Notice

The problem with this requirement is proving the user took the spec-
ified action. Some record should be created to prove the user took the
specified action to avoid disputes over whether the user, in fact, took the
specified action. A company may choose to preserve various forms of
evidence including “(i) the actual ‘click-stream data’ tracking the user’s
path through the Web site...(which may raise privacy issues about record-
ing the user’s identifying information); (ii) programming records estab-
lishing that the user could not have gained access to the Web site, data, or
software governed by the agreement without first having engaged in the
conduct that manifested assent to the agreement; [or] (iii) the content and
appearance of the Web site, to show that a user ‘scraped’ and used the
site’s information, in violation of the agreement terms.””

Modification of Browse-Wrap Agreements

Modifications to Terms of Use require additional notice to users. The
Ninth Circuit held that an amendment to a contract was not effective when
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the revised contract was posted online, but the user was not given mean-
ingful notice of the amendment.” The court explained that once the con-
tract had been formed, even if the plaintiff “visited the website, he would
have no reason to look at the contract posted there. Parties to a contract
have no obligation to check the terms on a periodic basis to learn whether
they have been changed by the other side.”” While the court did not
explain what adequate notice would be, it clearly required something
more than posting a revised contract on the web site. Possible forms of
notice may include e-mailing users, or prominently displaying the last
modified date with the link to the Terms of Use.

Are Browse-Wrap Agreements Enforceable Against
Consumers?

When courts first began addressing the enforceability of Browse-
Wrap Agreements, courts generally found them enforceable against com-
mercial parties but not against consumers.” While the decisions were not
based upon the user’s status (rather lack of adequate notice), they led
some commentators to argue that Browse-Wrap Agreement should not be
enforced against consumers.” Recently, however, courts have enforced
Browse-Wrap Agreements against consumers.*®

In a parallel “brick and mortar” transaction, the Seventh Circuit
enforced “Terms of Use” on display in the store against a consumer.” At
issue was whether the Official Rules for McDonald’s “Who Wants to be a
Millionaire” game were enforceable when the rules were posted near the
food counter, on the back of in-store tray liners and the near the drive-thru
window. In addition, the French fry cartons had language directing cus-
tomers to the see the Official Rules.*® The plaintiff obtained a game piece
when she purchased an order of French fries at the drive-thru window.
She claimed that she was the grand prize winner, a claim that McDonald’s
disputed. McDonald’s sought to compel arbitration based upon a provi-
sion in the Official Rules.”’ The plaintiff, however, claimed she never
agreed to the official rules.”> After noting that “a contest normally has
rules regarding eligibility to win the promised prize,” the court held “[t]he
Official Rules were identified to [plaintiff] as part of the contest, and that
identification was sufficient in this case to apprise her of the contents of
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the rules.”*

Thus, the enforceability of a Browse-Wrap Agreement against con-
sumers likely turns on whether they received adequate notice. It is possi-
ble that courts will require greater notice in consumer transactions than in
commercial transactions. Given, however, that most, if not all, commer-
cial web sites have Terms of Use, typically found at the bottom of the
homepage, is it now axiomatic that web sites normally have Terms of Use
located at the bottom of the homepage?

Even if Browse-Wrap Agreements Are Not Enforceable
Against Users, They May Be Binding on the Web Site Owner

Recent investigations by state attorneys general create the possibility
that Terms of Use are unilaterally enforceable against a web site owner.
JuicyCampus.com is a gossip web site on which students can post anony-
mous comments. Currently, the gossip site has sections for approximate-
ly 60 Universities.** On March 19, 2008, New Jersey Attorney General
Anne Milgram announced that the state was investigating JuicyCampus
for allegedly violating New Jersey’s Consumer Fraud Act for failing to
comply with its posted Terms of Use.”” Three days later, Connecticut
Attorney General Richard Blumenthal announced he had launched a sim-
ilar probe.** And in California, State Assemblyman Alberto Torrico called
upon California Attorney General Jerry Brown to launch a similar inves-
tigation of JuicyCampus.com and other gossip web sites.”” To date, how-
ever, Attorney General Brown has not announced such an investigation.
If any of these investigations determine there is a violation of state law
when a web site owner fails to comply with its Terms of Use, it may set
the precedent that a web site owner is bound by the Terms of Use regard-
less if an agreement is formed with the web site’s users.

CONCLUSION

The key to making Browse-Wrap Agreements enforceable is suffi-
cient notice of the propose agreement to the user. While pure Click-Wrap
Agreements may be too cumbersome or otherwise undesirable, hybrids
between Browse-Wrap Agreements and Click-Wrap Agreements provide
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a stronger alternative to pure Browse-Wrap Agreements. For example, in
Cohn v. TrueBeginnings, LLC, a California Court of appeals enforced the
Terms of Use when the user was required to click “CONTINUE” on a
page that stated, “I am 18-years-old and I have read and agree to the
TRUE Terms of Use and Code of Ethics.”® Similarly, in DeJohn v. The
.TVCorporation Int’l, the federal district court enforced an online agree-
ment when DeJohn was required to click on a box indicating agreement
to the terms of the contract when the actual text was provided through a
hyperlink above the box.* Thus, in order to obtain the greater certainty
provided by Click-Wrap Agreements, a web site owner need only display
a hyperlink to the Terms of Use when requesting a user agree to the terms.
In the end, what matters is whether the user received sufficient notice that
the web site proposed an agreement through its Terms of Use.
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