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n Decreasing an Employee’s Salary After the Transfer  

of an Undertaking

Section 613a of Germany’s Civil Code, commonly referred to in the European Union 

as the Transfer of Undertakings (Protection of Employment) Regulations or “TUPE,” 

states that employees are automatically transferred from the seller of a company 

to the buyer upon the “transfer of the undertaking” (typically an acquisition by way 

of an asset deal). This sounds simple enough. Yet the transfer-of-undertaking rules 

are in constant flux, even though Section 613a was enacted decades ago.

The European Court of Justice and Germany’s Federal Labor Court routinely grap-

ple with Section 613a. In this short article, we will discuss a November 7, 2007, 

Federal Labor Court decision involving “compensation agreements” with employ-

ees in connection with Section 613a.

May an Employer Reduce an Employee’s Compensation?

The black-letter law of the November 7, 2007, decision stated that “Section 613a 

does not prohibit a buyer of an undertaking and an employee from reducing the 
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The purpose of Section 613a is to protect not 

only the employment relationship per se, but 

also the terms of that employment relationship. 

Taking this into consideration, it has long been 

argued that a buyer is prohibited from agreeing 

with the employee to less favorable terms of 

employment (e.g., reduced salary), unless there 

is a sound legal basis for the less favorable 

terms.

employee’s compensation subsequent to the transfer 

of the undertaking.”

For a long time it has been unclear whether Section 

613a should be viewed as a “static” provision, i.e., 

whether a buyer could agree with the newly transferred 

employee to reduce the employee’s salary. The pur-

pose of Section 613a is to protect not only the employ-

ment relationship per se, but also the terms of that 

employment relationship. Taking this into consideration, 

it has long been argued that a buyer is prohibited from 

agreeing with the employee to less favorable terms of 

employment (e.g., reduced salary), unless there is a 

sound legal basis for the less favorable terms.

Germany’s Federal Labor Court Responds

The Federal Labor Court, however, ruled otherwise. The 

Federal Labor Court opined that Section 613a does not 

add any restrictions to the parties’ ability to change the 

terms of employment; i.e., Section 613a does not create 

any additional impediments to amending the terms of 

an employment relationship.
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It is very important for the parties to observe the letter of 

Section 613a. For example, for a period of one year after the 

transfer of the undertaking, the employer may not revoke 

employment terms which had previously applied to the 

employees collectively (e.g., agreements with the works 

council or collective bargaining agreements) but which 

upon consummation of the transfer apply to the employees 

individually. Further, an employee is not required to accept 

less favorable terms of employment as proposed by the 

employer; such terms are contingent upon the employee’s 

“freely given” consent. Finally, the employer may not cir-

cumvent Section 613a. Other than these general restrictions, 

Section 613a is not meant to add any additional restrictions 

to the parties’ freedom to contract.

n Is a Bonus Due Even Though the Parties Failed 

to Establish Performance Goals?

Performance-based bonuses are popular tools for motivat-

ing employees. Under the typical scenario, an employee 

receives a bonus if he meets the goals agreed upon with 

the employer. Unfortunately, practice has shown that 

employment agreements often refer to performance-based 

bonuses only in general terms, with the parties failing to 

subsequently agree on the specifics. This then raises the 

question: Does an employee have a claim to payment—

either in the form of a bonus or monetary damages—if the 

parties do not set forth the specific terms, and if so, for 

what amount?

This precise issue was presented to the Federal Labor 

Court late last year. The court held as follows:

•	 A bonus provision can be established in one of two 

ways: Either (i) the parties conclude a written agree-

ment setting forth the specific goals and the amount 

of the bonus for which the employee is eligible (these 

performance goals are generally not subject to a test of 

reasonableness, nor are they subject to court approval), 

or (ii) the employer sets forth in the employment agree-

ment the employee’s goals only in general terms (here 

the employer unilaterally sets forth the goals; however, 

they are subject to a reasonableness test and may be 

subject to a court’s approval if the employee subse-

quently challenges their reasonableness).
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•	 If the employer reserves the right to establish the goals 

unilaterally, then it must, in fact, establish those goals. If 

the employer fails to meet this obligation, the employee 

may file an action for breach of contract.

•	 If the bonus is to be based on mutually agreed-upon 

goals but the parties fail to set forth those goals, it is 

unclear whether the employee may file a claim seeking 

payment of the bonus, and if so, for what amount. It is 

interesting to note that the Federal Labor Court did not 

take the initiative of describing the goals for the parties 

as “reasonable.” Accordingly, it would seem that the 

employee may not make a claim for the original bonus, 

but instead may seek only monetary damages.

•	 Whether an employee may claim damages for the 

failure to establish performance goals depends on 

why these goals were not set forth. If the employer 

breached his obligation of initiating negotiations with 

the employee, then the employer’s failure to act will 

generally permit the employee to seek damages. The 

same applies if the employee unsuccessfully sought 

to enter into negotiations with the employer when the 

duty to initiate negotiations did not clearly lie with the 

employer.

•	 Depending on the terms of the employment agreement 

and the employee’s conduct, the employee may be 

held responsible for failing to reach agreement with the 

employer on the performance goals. If the employee 

is indeed held responsible, then he may have no claim 

at all. This would be the case if the employee refused, 

for whatever reason, to comply with the employer’s 

attempts to enter into such negotiations.

•	 If the employment agreement sets forth a specific date 

by which the parties must establish the performance 

goals, then the employer carries the burden of initiating 

the negotiations.

•	 If the employment agreement does not clearly state 

that the employer must initiate the negotiations, then 

the employer does not have the sole burden of initiating 

the discussion. To avoid being held contributorily liable, 

the employee must be able to prove that he sought 

such discussions with the employer.

•	 The amount of damages the employee may claim 

depends on the employee’s lost profits. The Federal 

Labor Court will determine the level of lost profits by 

assuming “reasonable” performance goals. Except 

under special circumstances, the Federal Labor Court 

will assume that the employee satisfied the goals.

To avoid the uncertainties associated with performance 

goals, employers should always make an effort to reach 

a specific agreement with their employees. In particular, 

attention should be paid to the precise wording of the 

performance goals. Finally, because the burden is gener-

ally on employers, they should not only initiate discussions 

with their employees regarding the establishment of perfor-

mance goals but also document the fact that they have in 

fact initiated such discussions.

Finally, because the burden is generally on employers, they should not only initiate 

discussions with their employees regarding the establishment of performance 

goals but also document the fact that they have in fact initiated such discussions.
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The Labor Court of Appeals in Hamburg recently opined on 

the award of monetary damages to a job applicant who had 

not been hired.

In that case, the employer decided against hiring a partic-

ular applicant without having conducted an interview. The 

applicant sued under the General Equal Treatment Act, 

claiming that she met all of the job requirements set forth 

in the job description. This led her to argue that the only 

reason she had not been offered the job (or even granted 

an interview) was that she is a foreigner and was 45 years 

old at the time. As far as she was concerned, these “pre-

liminary indications” of discrimination gave her the right to 

require the employer to provide her with information about 

the individual who had eventually been hired.

The Hamburg Labor Court of Appeals disagreed. It ruled 

that the rejected applicant had neither a right to demand 

information about the individual who had been offered the 

position nor a claim to monetary damages, since there was 

no evidence of discrimination.

There is no principle based on experience regarding appli-

cants who have the requisite qualifications but have not 

been invited to interview due to certain characteristics (e.g., 

age, gender, and national origin). In particular, employers 

are not required to interview all applicants who have the 

requisite job qualifications.

The aspect of the court’s decision that gathered the most 

attention was that there is no general right to information 

about the employee who was eventually hired. The 

General Equal Treatment Act states that the 

employee or applicant, whichever the case 

may be, must present preliminary evidence 

to substantiate his claim of discrimination. 

If he meets this burden, the employer must 

then either disprove the allegation or 

have a legal basis for having engaged 

in the disparate treatment. The plaintiff, 

however, cannot support his prelimi-

nary evidence of discrimination by 

demanding information about the 

individual hired.

The plaintiff filed an appeal with 

the Federal Labor Court. We will 

keep our readers apprised of the 

developments in this case.

The aspect of the court’s decision that 

gathered the most attention was that 

there is no general right 

to information about 

the employee who 

was eventually 

hired.
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“No Smoking!” Since the beginning of 2008, this sign 

has become a common sight in the German states that 

have codified the recent prohibition on smoking in vari-

ous locations, including restaurants and bars. Anybody 

who visited Germany prior to this year knows that smok-

ing in restaurants and bars was once very common (just 

as bringing dogs and other pets into these locations  

still is today).

Not surprisingly, banning smoking in restaurants and bars 

has led to heated discussions; on the one side are those 

who argue that breathing second-hand smoke is just as 

dangerous as actually smoking, while others argue that 

prohibiting smoking is an infringement on an individual’s 

fundamental right to freedom.

Prohibiting smoking in the workplace has also been a 

source of argument. The Act on the Protection Against 

Risks of Second-Hand Smoke (the “Act”) entered into effect 

on September 1, 2007. The essence of this statute is that 

people may no longer smoke in various federal buildings 

or on public transportation. In addition, the Act amended 

the Workplace Regulation by adding language that “to the 

extent necessary,” employers are required to prohibit smok-

ing in the workplace or introduce special smoking rooms.

n Is There a Requirement to Have a Smoke-Free 

Environment?

There is no general statutory provision in Germany that 

prohibits smoking in the workplace. Instead, the above-

mentioned Workplace Regulation protects smokers from 

second-hand smoke. Even before this provision entered 

into effect, however, employers were required to “take 

appropriate measures” to reduce health risks to nonsmok-

ing employees.

As is seen from the above discussion, German law provides 

limited protection in the workplace, in that it protects 

only the nonsmoking employees. Employees who smoke, 

employers, and third persons who are not on company 

premises to work (such as customers and employees’ fami-

lies attending company sporting events) are not protected 

by the provision.

The question, however, remains: When must an employer 

take action with respect to smoking in the workplace? One 

of the stated purposes of the Workplace Regulation is to 

protect employees from the health risks posed by pas-

sive smoking. This, of course, does not mean that each 

nonsmoking employee must evidence actual health risks 

before the employer is required to take action. The pre-

scribed approach is actually more reasonable (at least from 

the nonsmoker’s perspective)—any exposure to passive 

smoking is deemed to constitute a health risk, and the 

employer must take action if any employees wish to smoke 

in the workplace.

Action taken by the employer must be reasonable. This 

means that the employer must ask not only whether the 

proposed action protects nonsmoking employees, but also 

whether it unreasonably infringes upon the smokers’ per-

sonal freedom. The employer is given some leeway when 

The question, however, remains: When must 

an employer take action with respect to smoking  

in the workplace?
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a workplace that does not pose a risk to the employees’ 

life or health. This provision, which is buttressed by the 

Workplace Regulation, provides for a smoke-free environ-

ment only in the precise locations where the employees 

spend a significant amount of time while at work. The result 

is that an individual employee may not demand an entirely 

smoke-free environment.

considering alternative actions; however, an employer that 

wishes to impose an outright ban on smoking in the work-

place may not pass the reasonableness test.

Nonsmoking employees are protected not only by the 

Workplace Regulation, but also by Germany’s Civil Code. 

The Civil Code provides that an employer must maintain 
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n What Are Effective Nonsmoking Policies?

An employer may introduce a smoking policy by agreeing 

to such with the works council by means of a works agree-

ment. This, of course, is possible only where there are no 

statutory provisions that already require a smoke-free envi-

ronment (due, for example, to hazardous working condi-

tions) or a collective bargaining agreement that does not 

provide any leeway.

As long ago as 1999, the Federal Labor Court established 

that management and the works council are generally per-

mitted to agree on nonsmoking policies in the workplace. 

The Federal Labor Court added that nonsmokers generally 

have the upper hand over smokers in terms of negotiating 

the precise policy. This means that the employer is not nec-

essarily required to maintain a smoking room at the request 

of the smokers. As a result of the above, it would seem that 

the most effective way to introduce a smoking policy in the 

workplace is for management to conclude a works agree-

ment with the works council.

n Consequences of the Amendment to the Law

The introduction of the above-referenced language does 

not seem to have resulted in any real change in the appli-

cation of the Workplace Regulation. On the one hand, the 

words “to the extent necessary” are certainly not meant to 

restrict an employer’s ability to take action with respect to 

smoking in the workplace. Conversely, the new language 

does not specifically prohibit the taking of any action that 

was previously permitted. According to the legislature’s 

official statement, the new language is only intended to 

make clear that “in particular, a general nonsmoking policy 

for the entire facility or for only specific locations of the 

workplace can be an acceptable policy within the meaning 

of the Regulation.” However, as already stated, an absolute 

ban on smoking in the workplace may not necessarily pass 

muster under the reasonableness test.

NEW CASE LAW ON THE TRANSFER OF 
UNDERTAKINGS
By Georg Mikes

Frankfurt 
German Attorney at Law; Certified Labor and Employment Lawyer 
gmikes@jonesday.com 
++49 69 9726 3939

The European Union took the position many years ago that 

an employee should not lose his job just because the facility 

in which he was working was sold as part of an asset deal. 

In an asset deal (as compared to a share deal), every asset 

is sold and transferred separately. If these individual sales 

of assets, taken as a whole, result in the transfer of an “eco-

nomic entity” that essentially retains its identity (see below) 

after being transferred, a “transfer of an undertaking” is 

said to have occurred. Under German law (like that of other 

EU jurisdictions), the employment relationships of those 

employees that are “tied” to those particular assets being 

transferred are automatically transferred to the acquirer.

The European Court of Justice has set forth seven factors 

that must be considered when determining whether the 

transfer of a stable economic entity has taken place (and 

thus whether the employment relationships are automati-

cally transferred):

•	 The type of undertaking or business;

•	 Whether tangible assets (such as buildings and mov-

able property) have been transferred;

•	 The value of the intangible assets at the time of 

transfer;

•	 Whether the majority of the seller’s employees have 

been assumed by the new employer;

•	 Whether the seller’s customers have been transferred;

•	 The degree of similarity between the activities per-

formed before and after the transfer; and

•	 The period, if any, during which those activities were 

suspended.

On the one hand, the words “to the extent 

necessary” are certainly not meant to restrict an 

employer’s ability to take action with respect to 

smoking in the workplace. Conversely, the new 

language does not specifically prohibit the taking 

of any action that was previously permitted.
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Despite these quite specific criteria, European and German 

courts have struggled to identify a reliable formula for 

determining whether a transfer of an undertaking has taken 

place. A couple of recent German decisions may help clarify 

this situation.

n When Does a Transfer of an Undertaking 

Exist?

Distinguishing a transfer of an undertaking from other trans-

fers is often difficult. It may be helpful to look at past cases 

in which what appeared to be a transfer of an undertaking 

turned out not to be one.

To begin, merely outsourcing functions to a third party does 

not in itself constitute a transfer of an undertaking because 

it does not include the transfer of a stable economic entity. 

In a published court opinion, a company that had been 

performing facility management services for a hospital 

lost the customer after the hospital decided to transfer a 

good portion of its contract work to a different, larger entity. 

Even though this larger entity assumed a number of the 

original company’s employees to perform the same ser-

vices as before, the larger company generally used its own 

material and personnel to perform the work. The Federal 

Labor Court held that because the original employees 

were integrated into the new structure and a larger work-

force, a transfer of an undertaking had not taken place. As 

a result, those employees who had not been taken over by 

the larger company could not claim that their employment 

relationships had actually been automatically transferred to 

the larger company.

Similarly, the bankruptcy trustee of a bankrupt roofing 

company had sold the assets of the company to two sep-

arate roofing companies. Each of the buyers also hired a 

few of the bankrupt company’s employees. The Federal 

Labor Court held that because the assets—as well as the 

employees—had been split between the two different 

buyers, a transfer of an undertaking had not taken place 

because these assets and employees did not exist as sep-

arate units prior to being acquired.



10

In a third case, a buyer had assumed only the customers of 

a warehousing company. Not surprisingly, the Federal Labor 

Court held that this, in itself, did not constitute a transfer of 

an undertaking.

n Transfers of Undertakings and Termination 

Protection

If a transfer of an undertaking takes place, either the seller 

or the buyer must provide information in writing to the 

employees about the transfer. The employees must also be 

informed that their employment relationships will be auto-

matically transferred to the buyer unless the employees 

exercise their right not to have their relationships trans-

ferred, thereby causing the employment relationships to 

remain with the “former” employer.

However, what happens if the new employer, i.e., the buyer, 

terminates a transferred employee before the employee 

actually objects to the transfer? A court in Cologne held 

that this termination is valid. It stated that this termination 

is actually to be treated as a termination by the former 

employer, provided that the former employer approves 

this termination through its conduct. This creates a situa-

tion where a termination is effective even though neither 

the employee nor the current employer issued a notice of 

termination. This, however, is a logical result of the above-

referenced transfer of the employment relationship and the 

right to object to such transfer. Even if the employee exer-

cises his right to object to the transfer of his employment 

relationship, this does not expunge the termination that had 

been issued by the new employer. In essence, German law 

prohibits the termination of a transferred employment rela-

tionship as the result of the transfer of an undertaking, yet 

an employee may still be terminated on other grounds.

The situation becomes even more complicated when the 

employee’s right to object to the transfer conflicts with ter-

mination measures taken by the former employer. When an 

employer terminates an employee for operational reasons, 

In essence, German law prohibits the 

termination of a transferred employment 

relationship as the result of the transfer of  

an undertaking, yet an employee may still  

be terminated on other grounds.
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German law requires the employer to take the employee’s 

“social characteristics” into consideration. This is to ensure 

that the person most in need of protection against losing 

his job (due to his age, any disability, number of dependents 

living at home, and years of service) is in fact the least 

likely to be terminated. However, would it not make more 

sense for an employee who objected to the transfer of his 

employment relationship to be first in line to be terminated, 

regardless of that employee’s social characteristics? This 

approach could be seen as appropriate in some instances; 

indeed, until recently, the Federal Labor Court held in some 

cases that employees who objected to the transfer of their 

employment relationships are to be excluded from the 

social selection process merely because they objected to 

the transfers.

In a recent decision, the Federal Labor Court held that due 

to a change in statutory law, the reason for an employee’s 

objection should no longer be taken into consideration and 

that as a result, even though an employee may exercise his 

right to object to the transfer of his employment relation-

ship, he should be included in the social selection process. 

Therefore, an employee who has been issued a notice of 

termination for business reasons will be included in the 

social selection process. Of course, this will be relevant 

only if the former employer continues to operate any 

remaining part of his business. If not, he does not need any 

employees, meaning any social selection process would be 

superfluous.

The Federal Labor Court took a slightly different stance 

in another decision that it issued last year. In that case, 

an employee who had originally worked for a company 

that was large enough to be subject to the Termination 

Protection Act (i.e., had more than 10 employees) became, 

by virtue of the transfer of the undertaking, an employee 

of a small company that was not subject to this statute. 

The essence of the Termination Protection Act is that an 

employee cannot be terminated unless there is a “particu-

lar reason” for the termination, e.g., the employee’s personal 

conduct or a restructuring of the business. The employee 

was subsequently terminated by his new employer. The 

employee argued that this termination was invalid since his 

rights under the Termination Protection Act “traveled with 

him” to his new employer.

The employee was unable to convince the Federal Labor 

Court of this opinion. The court held that the added 

protection under the Termination Protection Act was not 

transferable; instead, only the employee head count at 

the current employer determined whether the Termination 

Protection Act applied. This meant the termination was 

valid.

n Expanded Employee Information Requirement

German law requires either the seller or the buyer to pro-

vide information in writing to the employees who will be 

transferred. This must include the “legal, economic and 

social consequences” of the transfer. 

This requirement to inform has evolved over the years 

in terms of putting a greater burden on the employer, as 

was underlined by a recent decision. The information must 

include whether the buyer will be acquiring the movable 

assets of the business without the real property. If there is 

no operational change in the business (e.g., the buyer is 

leasing the real property), such information may seem to be 

irrelevant to the employees. However, the new decision con-

firms the general notion that the transfer of an undertaking 

may result in the ownership of assets to be split between 

the operating company and the asset management com-

pany; regardless, the employees are entitled to detailed 

information even if they are not directly impacted by any 

operational change.

The court held that the added protection 

under the Termination Protection Act was 

not transferable; instead, only the employee 

head count at the current employer 

determined whether the Termination 

Protection Act applied.
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